








Ghe Solicitors’ 


Sournal 


and Udleckly Reporter. 


(ESTABLISHED 1857.) 








Saturday, 


VOL. LXX. 


May 


ep) 


= 


29, 1926. 








Current Topics: Amendment of the 
Free State Constitution—Justices 
and Justice—A Branch Falls on a 
Highway — Suicide Pacts —- Par- 
ticulars of Justification in Action 
for Libel 

Law of Property | (Amendment Bill. 

Discretion as to Costs - 


Practice 
Reviews .. 
Obituary . . 


Reports of Cases— 
GUEST ». 


657 
659 
660 
661 
661 

RExLy-a- BELL 
662 ALARM COMPANY 
662 AND OTHERS .. 


Chief Rents én 
A Prisoner’s Previous Genvictions os 
A Conveyancer’s Diary 

Landlord and Tenant Notebook 


Law of eoeared Acts: Points in 


Gaston & Co. P 

Ancnuor Trust Company LiMiTED 
BELL AND OTHERS .. 

BURGLAR AND —_ 

Lrp. v. 


In re Park Warp & Co. Lrp. 


663 PEAGRAM v, PEAGRAM.. 670 


In Tue Estate or Str Josern Ware 
Topp, Br., DECEASED ‘ 


The Study of the Year Books 
Societies . . ea 

Legal News Kn “i a ~~ 
Court Papers 676 


Stock Exchange Prices of "Certain 
Trustee Securities 


666 
666 671 
672 


673 


EISLER 
ae 676 


669 





Current Topics. 


Amendment of the Free State Constitution. 

A SELF-CONSTITUTED body consisting amongst others of 
the Speaker of the Dail Eireann, the Minister of Justice, 
the Minister for Finance and Senator James Dovetas who 
was one of the original framers of the constitution, have for 
some months been discussing the question of amending the | 
Free State Constitution. It is expected that certain changes | 
will be effected as the result of these deliberations. At present | 
there are at least four Ministers of the Free State who are 
outside the Executive Council. 
appears to English observers to be altogether anomalous, for 
they are not, theoretically at any rate, responsible for their 
actions to the executive body. 
one case a Minister is openly opposed to the policy of the 
council. It is understood that the report of the committee 
deals fully with this difficulty, and that the general principle 
of collective responsibility which, though comparatively 
modern, is now so fundamental a principle in the working | 
of the English Cabinet system, is likely to become a feature 
of the Free State Executive Council. On two matters which 
are the causes of considerable dissension in the Free State, the 
committee have made no recommendations, and thus there is no 
immediate prospect of the problems of the oath of allegiance 
and the republican position being made the subjects of action. | 


Justices and Justice. 

AN INTERESTING illustration of one of the fundamental | 
principles of our law that the same persons cannot be both | 
parties and judges in the same cause is afforded by the recent | 
decision of the House of Lords in a licensing appeal (Frome | 
United Breweries Co., Ltd. v. Bath Justices, 1926, W.N. 148). 
There the appellants had applied to the justices for the | 
renewal of an old on-licence, and the justices had referred | 
the application to the compensation authority, under s. 19 | 
of the Licensing Act, 1910. That section provides, inter alia, 
that “where the licensing justices, on the consideration 
by them, in accordance with this Act, of applications for 
the renewal of justices’ licences, are of opinion that the 
question of renewal of any particular old on-licences 
requires consideration on grounds other than those on which 
the renewal of an old on-licence can be refused by them, 
they shall refer the matter to the compensation authority 
together with their report thereon.” At the preliminary 
private meeting, held by the justices, in pursuance of r. 9 
of the Licensing Rules, 1910, the justices resolved that a 
solicitor be instructed to oppose on their behalf the renewal | 
of the licence, and at the principal meeting of the compensation 
authority, a solicitor appeared and opposed the renewal 


The position of these Ministers | 


In fact, they may be, and in | 


| of the licence successfully. At this meeting, however, there 


were present three of the justices, who had resolved to instruct 
@ solicitor to oppose the application for the renewal. The 


| applicants thereupon applied by certiorari to the King’s 
| Bench Division for the purpose of having these proceedings 


quashed on the ground of the disqualification of these justices 


| to sit in the circumstances as members of the compensation 


authority. Although the Divisional Court and the Court 
of Appeal discharged the order, the House of Lords eventually 
on appeal made the rule absolute. In his judgment, the 
Lord Chancellor said “The Justices when sitting as the 
compensation authority under the Licensing Act, 1910, 
might not be a court, but they were performing a judicial 
act, and were bound not to sit, if there were a real likelihood 
of bias, such as existed in the case of the three justices who 
took part in instructing a solicitor to oppose the renewal . 
It might be that the statute contemplated that members 
of the renewal authority might sit as members of the com- 
pensation authority, but it by no means followed that a 
justice who was actively opposing the renewal of a licence 
could adjudicate upon the question of renewal.” Incidentally, 
it might be noted that the above dicta of the Lord Chancellor 
was of great weight in determining whether the proceedings 
at the meeting of the compensation authority are of an 
administrative or a judicial character. 
A Branch Falls on a Highway. 

THE case oF Noble v. Harrison, reported in The Times of 
the 22nd inst., raises a point of pure common law, and one of 


| such nice balance as a matter of abstract justice’that even a 


Divisional Court composed of SoLtomon and Soton might 
have disclosed differences of opinion. Briefly, a branch of the 
defendant’s tree overhanging a highway was rotten and fell on 
the plaintiff’s motor-coach, doing some damage. The county 
court judge held that the defect in the branch was latent, and 
could not have been discovered by the defendant on a 
reasonably careful inspection. This finding, of course, 
precluded negligence. He nevertheless awarded damages, on 
the ground that the branch was a nuisance, and also on the 
doctrine of Rylands v. Fletcher, 1868, L.R. 3 H.L. 330. The 
Divisional Court had little difficulty in distinguishing Rylands 
v. Fletcher, since a tree, unlike a reservoir, sewage, a tiger, or a 
zebra, is neither an unusual nor, primd facie, a dangerous 
object on an owner’s land. The court also held that, if the 
branch was a nuisance, it was one for which the landowner was 
not liable, on the ground that liability only arose (i) if he 
caused it, (ii) if by the neglect of some duty he allowed it to 
arise, or (iii) otherwise, having notice of it, he omitted to 
remedy it within a reasonable time. The court gave leave to 
appeal, and a stay of execution was granted on the usual terms, 
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so the difference of opinion between the county court judge and 

towLatr and Wricut, JJ., will apparently be further tested. 
As a coincidence, a somewhat similar point was discussed last 
week on rights arising on a pure accident (“ The Law of Cut- 
over,” p 638). There Stanle y V. Powell, 1891, 1 Q.B. 86, was 
mentioned, together with Mr. Beven’s very severe criticism 
of it. This decision, if followed, would have carried the 
defendant home, but it is not cited in the report, and his 
counsel might have been wise to leave it alone. There the 
defendant did a positive act from which the damage arose, 
namely, shooting a gun, from which a pellet, deflected out of 
its course by a bough, injured the plaintiff. In the present 
case, however, the defendant merely suffered a tree (and a 
beech tree, i facie neither poisonous nor dangerous) to 
overhang a roadway, which, so long as it is not obstructive, is 
surely within the right of every landowner. Yet there may be 
something to say on the abstract point whether, granted 
everything in his favour, he should not insure the wayfarer 
against the defects of his trees. For it is a case of one of two 
innocent parties suffering, and the latter perhaps has the 
better equity when on the King’s highway and under his 
The whole chapter of Mr. Beven’s book (“ Negligence,” 
3rd ed., pp. 553-570) with quotations from Year Books and 
American cases is well worth reading. The distinction made in 
the present case between the branch of a tree, naturally 
growing, and a lamp or clock, artificially suspended, is an 
obvious one, and must be kept in mind. 


O prin 


peace 


Suicide Pacts. 


THE GENERAL principle of law with regard to suicide pacts 
may be regarded as clear, viz., that where two persons agree to 
commit suicide together, and one of them commits suicide 
in pursuance of such agreement, the survivor will be guilty of 
murder, and he may be so guilty either as a principal or else 
as an accessory before the fact. Thus, if two persons agree to 
drown themselves, and both of them enter into the water at 
the same time in order to achieve this end, and one of them is 
drowned, while the other changes his or her mind at the last 
moment, the survivor, it seems, would be guilty as a principal, 
because he or she was present at the time, aiding and abetting 
the other tocommit suicide. If, on the other hand, two persons 
agree to commit suicide, and then separate, and later one of 
them in pursuance of such agreement commits suicide, the 
other will be guilty as an accessory before the fact, because 
he or she will counselled or procured the other 
to commit suicide previous to the actual commission of the 
act of suicide and without being present at the time aiding 
and abetting the other to commit the act in question. 
Recently, in the case of Rex v. Leach, Times, 21st May, 1926, 
interesting questions were raised by the defence as to whether 
the survivor, or survivors of two or more persons who have 
entered into an agreement to commit suicide, must necessarily 
be liable for murder in the event of one or more of them 
carrying out the pact and committing suicide, and it was 
apparently suggested in that case that the survivor of a 
“ pact who was under the dominance of the other party to 
the pact might not be guilty of murder. In suicide pacts, it 
must practically always be the case that the will of one party 
to the pact must be stronger than that of the other or 
others, so that in a sense the other or others may be regarded 
as being under the dominance of the ringleader, but that is 
no ground, it is submitted, for the suggestion that the other 
or others will not be guilty of murder. If, of course, there was 
duress or such undue influence as to negative any true 
volition, then apparently there would be no liability, for the 
simple reason that there was no true agreement between the 
Another instance, in which 


have 


parties to commit suicide. 


liability may be avoided, may be mentioned: where such a 
lapse of time has taken place between the agreement and the 
suicide, that the agreement may truly be regarded as having 
spent its force, as it were, and having ceased to be a material 
cause of the suicide 








Particulars of Justification in Action for Libel. 
ATTENTION might usefully be drawn to an important 
practice point that was raised in an interlocutory appeal to 
the Court of Appeal in the case of McGrath v. Black, Ltd., and 
Another (Times, 19th inst.). In this case the plaintiff had 
brought an action for libel against the defendants. The libel, 
without any innuendo, inter alia, charged the plaintiff with 
the murder of one L., and also stated that the plaintiff knew 
who were the persons implicated in the attack on British 
troops at Queenstown. The plaintiff in his statement of 
claim further alleged by way of innuendo that the words 
complained of meant, inter alia (i) that he was a man who 
associated with murderers, (ii) that he was unfit to hold any 
office of trust or responsibility of any kind, and (iii) that he 
was a person with whom no honest or respectable man ought 
to have anything to do. The defendants by their defence 
alleged that, in so far as the alleged libel had or was capable 
of having any of the above meanings, which the plaintiff 
attached thereto in his innuendo, they were true in substance 
and in fact. The plaintiff, at a later stage, demanded and 
obtained an order against the defendants for particulars of 
the plea of justification, and in pursuance of that order 
the defendants delivered a mass of particulars of seventy 
murders in Ireland extending over a period of five years. 
The plaintiff thereupon sought to have these particulars 
struck out, on the ground that they were irrelevant to the plea 
of justification and did not connect the plaintiff with the 
matters contained therein in any way. The Court of Appeal, 
however, refused to strike out these particulars, since the 
plaintiff had asked for the particulars and, having obtained 
what he had asked for, he was not entitled to come to the court 
and ask that the particulars should be struck out. The 
principle on which the Court of Appeal acted in this case was 
that laid down by the House of Lords in Mairel v. Financial 
Times, Litd., 31 T.L.R. 192. There the libel was to the effect 
that the plaintiff had been arrested on a charge of fraud in 
relation to certain patents, but by his innuendo the plaintiff 
alleged that the libel meant that he was an unfit person to be 
the director of any company. The defendants justified and 
delivered particulars of other alleged dishonest acts, other than 
those specifically referred to in the libel. The House of Lords 
held that the particulars were relevant, since the plaintiff 
himself had put a construction upon the libel, which made 
the particulars of other acts of dishonesty relevant. Lord 
LoREBURN, in delivering the judgment of the House of Lords, 
approved of the dicta laid down by Puiturore, L.J., as he 
then was, to the following effect: “If the libel says of the 
plaintiff, ‘ You did one specific act, you stole a hatchet,’ it is 
a fair enough justification to say that those words are true in 
their natural and ordinary meaning—‘ You did steal it.’ But 
if the allegation in the libel is an allegation of conduct, or life, 
or character, or the converse thing, then it is not enough to say 
the words are true. You have got to say the words are true, 
because the plaintiff has done so and so. If the imputation 
is that the plaintiff is a thief, you have got to say it is true he 
is a thief, because he stole on this, that or the other occasion, 
or tried to steal on this, that or the other occasion, and was 
only prevented by main force or something of that kind.” 
Lord Loresury, after approving of these dicta of PHILLIMORE, 
L.J., thus continues: “ Now, inasmuch as by the construction 
which the plaintiff himself had placed on the libel, the defendants 
were sued for charging generally that the plaintiff was a 
dishonest person, it was obvious that they were entitled to 
give particulars showing why they said he was a dishonest 
person ” The lesson to be drawn, therefore, from this 
and similar cases is that the innuendo is of the greatest 
importance, and should not be drawn too widely so as to 
introduce charges which the libel in its ordinary meaning does 
not convey, since, if this rule is transgressed, an avenue of 
escape may be afforded to the defendants, by enabling them to 
introduce wholly irrelevant matter, which they may be in & 
position to justify. 
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Law of Property (Amendment) Bill. 
(Continued from p. 639, supra.) 

(c) Another amendment introduced into the fourth clause 
deals with the power to make rules underthe L.C.A. Para. (0d), 
of the fourth sub-clause, was designed to enable rules to be 
made “for determining the priority of applications when 
notices to make such applications were given on the same 
day.” This paragraph has now been re-drafted and is as 
follows: “ (5) for determining the times and order at and in 
which the applications and priority notices are to be registered.” 
The material things are “‘ the times and order at and in which 
the applications ” are to be registered and not the priority of 
applications ; for it is the date of registration which affects 
the priority of puisne mortgages. Also the question whether 
a purchaser will (apart from the protection given to him by the 
clause) be affected, depends on whether the registration was 
made before completion. If two or more priority notices are 
given on the same day that will now be immaterial, provided, 
of course, they are given at least two days before the registra- 
tion is to take effect and the application to register is made 
within fourteen days, for cl. 4 (1), supra, as amended, provides 
for contemporaneous matters without the aid of rules. 

5. An important and welcome amendment has been made 
in cl. 6, which now reads as follows: “The amendments 
specified in the second column of the schedule to this Act, 
being amendments of a minor nature, shall be made in the 
enactments mentioned in the first column of that schedule, 
and shall have effect without prejudice to any title acquired by a 
purchaser before the commencement of this Act.” The words 
italicised are new, their object being, of course, to prevent 
titles already made under the new Acts from being affected 
prejudicially. 

Quite a number of new minor amendments have been 
included in the schedule. 

6. New Amendments to the S.L.A., 1925.— 

(i; A seventh sub-section has been added to s. 1 of the 
S.L.A., 1925, to the effect that the section is not to apply to 
land held upon trust for sale. 

(ii) Land subject to a settlement referred toins. 3 of theS.L.A., 
1925, is amended to read “ Land not held upon trust for sale.” 

- Both these amendments are consequential on the amend- 
ment of cl. 1, p. 639, supra. That affecting s. 1 shows that 
sub-s. (1) (v) which operates to constitute a “ settlement ”’ if 
land is affected by a family charge, does not apply if the land 
is held on trust for sale, i.e., an immediate binding trust for sale 
(S.L.A., 1925, s. 117 (1) (xxx); L.P.A., 1925, s. 205 (1) (xxix)). 

The amendment affecting s. 3 (which relates to the duration 
of a.settlement) shows that if the land comes to be held on trust 
for sale the settlement does not continue. 

(iii) The following words are to be added at the end of 
sub-s. (1) of s. 78 of the S.L.A.: “ This sub-section operates 
without prejudice to the rights of any person claiming under 
a disposition for valuable consideration of any such money 
securities or proceeds, made before the commencement of 
this Act.” 

It was held in Re Walker, 1908, 2 Ch. 705, and Re Twopeny, 
1924, 1 Ch. 522, that where money was directed to be held 
as capital money arising under the 8.L.A., 1882, this was not 
sufficient to effect a notional conversion into land with the 
result that a tenant in tail (whether in possession or in remain- 
der) took an absolute interest in the money. The result 
was obviously to defeat the testator’s intention. Section 78 (1) 
was designed to meet such a case. Cases have occurred, 
howeve:, in which the tenant in tail disposed of his absolute 
interest for value before Ist January last. The amendment 
seems to us to have been inserted ez abundanti cautela to protect 
purchasers in such cases. 

7. Amendments to the L.P.A., 1925.- 

(i) Amendments consequential upon the amendment of cl. 1 
(1) of the bill referred to, supra, p. 639, are to be made in s-s. (2) 

ofs.2 ofthe L.P.A. The first part of the sub-section is re-drafted 








as follows: ‘‘ Where the legal estate affected is subject to a 
trust for sale, then if at the date of a conveyance made, after 
the commencement of this Act under the trust for sale or the 
powers conferred on the trustees for sale, the trustees (whether 
original or substituted) are either——.” And the words 
“such equitable interest or power” in the same sub-section 
are to give way to the words “ any equitable interest or power 
having priority to the trust for sale.” 

Section 2 (2) of the L.P.A., 1925, which, it will be remem- 
bered, authorizes equitable interests prior to a trustee for sale 
to be over-reached if a trust corporation is acting or the trustees 
are approved by the court will no longer work ; for ex hypothess 
the family charge is created by a “ settlement” before the 
trust for sale comes into force and under the above amendments 
the “ settlement ”’ will cease. 

The sub-section is only required when the trust for sale is 
created by a settlor (including a testator) for if the land is by 
statute vested in the S.L.A. trustees of the settlement on 
trust for sale (i.e., when the land comes to be held in undivided 
shares), there is no reason why these trustees should be 
approved by the court: see amendments, infra. 

(ii) The sub-section which it was proposed by the Amending 
Bill to substitute for s-s. (3) of s. 26 of the L.P.A., is to 
be amended by the addition of the following words: 
“In the case of a trust for sale, not being a trust for sale 
created by or in pursuance of the powers conferred by this 
or any other Act, this sub-section shall not apply unless the con- 
trary intention appears in the disposition creating the trust.”’ 

It seems to have been recognized that, where a trust 
for sale is created by or under a power in a statute, and 
the trustees for sale thereby acquire powers to overreach 
equitable interests which were originally prior to the trust 
for sale, it may be essential that the trustees should consult 
the persons entitled to the income before they execute the 
trust or exercise their statutory powers. But where the 
trust for sale is created by a settlor or testator in right of his 
interests in the land, there is, of course, no reason why such 
obligation should be imposed on the trustees unless the settlor 
himself thinks proper to impose it. The amendment will leave 
the settlor free to do what he considers proper in the matter. 

(iii) The consequences of the amendment made in 
Clause 1 (1) will be far-reaching. In addition to the con- 


‘sequential amendments already dealt with a further one has 


to be made in s. 28 of the L.P.A. In s-s. (1) after the word 
“minority ” the following words are,to be inserted “ and 
where by statute settled land is or becomes vested in the 
trustees of the settlement upon the statutory trusts, such 
trustees and their successors in office shall also have all the 
additional or larger powers (if any) conferred by the settle- 
ment on the tenant for life, statutory owner or trustees of 
the settlement.” 

Section 28 it will be remembered is the important section 
which gives the statutory powers of a tenant for life to trustees 
holding land upon trust for sale. When the “settlement” 
ceases as soon as the land becomes subject to a trust for sale, 
it is of course desirable that any “ additional powers,’ given 
in extension of the S.L.A. powers, should not cease, but 
should become exerciseable by the trustees of the settlement 
who have now become trustees for sale by statute in con- 
sequence of the land being held in undivided shares; see 
S.L.A., 1925, s. 36 and L.P.A., 1925, lst Sched., Pt. IV, 


inted out that the L.P. Amending Bill did not propose to 
eave unaffected things done between the 31st December, 1925, 
and the coming into operation of the Amending Bill. This 
was the case as the Bill originally stood. As the Bill now 


stands, however, the minor amendments therein contained are 
to take effect without prejudice to any title acquired by a 
purchaser before the Bill comes into force. 


( To be contin ued. ) 
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Discretion as to Costs. 
Ir might be of advantage to consider the principles on which 
a successful party may be deprived of costs, and in con- 
sidering these princ: ples, a material distinction is to be observed 


| 


between actions tried by a judge and jury and actions tried by | 


a judge alone. A further distinction is also to be noted, i.e., 
the distinction between actions which could and actions which 
could not have been brought in the county court. 

Order 65, r. 1, provides that “‘ Subject to the provisions of the 
Acts and these Rules, the costs of and incident to all pro- 
cecdings in the Supreme Court . . . shall be in the discretion 
of the court or judge . . . Provided that, where any action, 
cause, matter or issue is tried with a jury, the costs shall follow 
the event, unless the judge by whom such action, cause, matter 
or issue is tried, or the court shall, for good cause, otherwise 
order.”’ 

Where the action is tried by a judge alone, costs are entirely 
within the discretion of the judge, subject, of course, to there 
being no particular statute or order governing the case, but this 
discretion must be exercised judicially. 

In The Friedeberg, 1885, 10 P.D. 112, the Court of Appeal 
laid down the principle that the court must exercise its 
discretion according to the circumstances of each particular 
case, and that no hard and fast rule should be laid down, 
since otherwise the discretion given to the judge would 
immediately become fettered (see per Brett, M.R., i., at 
p- 113). 

In Leckhampton Quarries Co. Lid. v. Cheltenham R.D.C., 
1905, ». 618, the Court of Appeal laid down two further 
principles, viz., that although the costs were in the discretion 
of the trial judge, that discretion had to be exercised judicially, 
and that it had to be exercised only on grounds which were 
not irrelevant to the action. 

Where there are materials on which the judge might have 
exercised a discretion the Court of Appeal will not interfere 
with the exercise of the discretion, but where there are no 
materials on which the discretion could have been exercised 
the Court of Appeal will reverse any such order made by the 
trial judge: Edmund & Others v. Morbell, 211 T.L.R. 25. 

There would also appear to be a material difference in the 
principles applicable to depriving a successful plaintiff on the 
one hand, and a successful defendant on the other, of costs. 

With regard to depriving a successful plaintiff of costs, 
reference may be made to Cooper v. Whittingham, 1880, 
15 Ch. D. 501, though, it should be noted, that that case has 
been discussed and criticized in later cases: cf., e.g., Florence v. 
Mallinson, 65 T.L.R. 354; Walter v. Steinkopft, 1892, 3 Ch. 
489, at p. 500. 

Reference may also be made to the judgment of JessEL, 
M.R., in Cooper v. Whittingham, ib., at p. 504, where the 
learned Master of the Rolls said: “‘ As I understand the law 
as to costs, it is this, that where a plaintiff comes to enforce a 
legal right, and there has been no misconduct on his part— 
no omission or neglect—which would induce the court to 
deprive him of his costs, the court has no discretion, and cannot 
take away the plaintiff's right to costs. There may be 
misconduct of many sorts; for instance, there may be 
misconduct in commencing the proceedings, or some mis- 
carriage in the procedure, or an offensive or vexatious mode of 
conducting the proceedings, or other misconduct which will 
induce the court to refuse costs; but where there is nothing 
of the kind, the rule is plain and well settled, and is as I have 

stated. It is for instance no answer where a plaintiff asserts 
a legal right for a defendant to allege his ignorance of such right 
and to say “If I had known of your right I should not have 
infringed it.” 

With regard to the question of depriving a successful 
defendant of costs, reference should be made, inter alia, to 
Ritter v. Godfrey, 1920, 2 K.B. 47. In that case Lord 
STERNDALE, M.R., said (ib., at p. 53): “ Speaking generally, 





I think it may be said that, in order to justify an order refusing 
a defendant his costs, he must be shown to have been guilty 
of conduct which induced the plaintiff to bring the action, 
and without which it would probably not have been brought.” 
Again, Arkrn, L.J., said in the same case (ib., at pp. 60, 61) : 
“In the case of a wholly successful defendant, in my opinion, 
the judge must give the defendant his costs unless there is 
evidence that the defendant (1) brought about the litigation, 
or (2) has done something connected with the institution or 
the conduct of the suit calculated to occasion unnecessary 
litigation and expense, or (3) has done some wrongful act in 
the course of the transaction of which the plaintiff complains. 
These principles require further expansion. By (1) is meant— 
has so conducted himself as to lead the plaintiff reasonably 
to believe that he had a good cause of action against the 
defendant, and so induce him to bring the action. The 
authority for this proposition is British v. Rauney, 1900, 
2 Q.B. 616, . . . (2) and (3) may possibly overlap. (2) I think 
would include improper conduct in or connected with the 
litigation calculated to defeat or delay justice. Such conduct 
would also be included in (3), which I think further extends 
to cases where the facts complained of, though they do not 
give the plaintiff a cause of action, disclose a wrong to the 
public. . . . If there is evidence of facts falling within the 
three classes above mentioned, then an appellate court will 
not interfere with the discretion of the trial judge, even though 
they might not have come to the same finding of fact or 
exercised their discretion in the same way.” 

It is one thing to deprive a successful party of his costs, but 
it is quite a different thing to order him to pay the costs of 
the unsuccessful party as well, and in this respect there would 
appear to be an essential difference according as the successful 
party is a plaintiff or a defendant. This difference was pointed 
out by James, L.J., in Dicks v. Yates, 18 Ch. D. at p. 85, the 
learned lord justice there saying that : “ There is an essential 
difference between a plaintiff and a defendant. A plaintiff 
may succeed in getting a decree and still have to pay all the 
costs of the action, but the defendant is dragged into court and 
cannot be made liable to pay the whole costs of the action if 
the plaintiff has no title to bring him there.” Reference may 
also be made to Gray v. Ashburton, 1917, A.C. 26, and to the 
following passage from Viscount HaLpane’s judgment in that 
case: “ This is an instance,” Viscount HALDANE is reported as 
having there said (ib., at p. 33) “ in which the plaintiff is being 
deprived of his costs—a very different thing from making a 
defendant who has been completely successful in resisting the 
action pay the costs. There is authority for saying that under 
the then practice of the old Court of Chancery, and, I should 
think, of the old Courts of Common Law too, the courts did 
not treat themselves as having jurisdiction to order a com- 
pletely successful defendant to pay the costs. But I know of 
no authority, and certainly Cooper v. Whittingham, supra, 
which was cited, is not adequate authority upon the point 
for saying that a plaintiff may not be made to pay the costs 
of an action even although he succeeds in a part of his claim.” 
So, again, Lord ArkrNnson says in Gray v. Ashburton (1b., at 
p. 38): “ Foster v. G.W. Railway Co., 2 Q.B.D. 515, is no 
authority whatever for the proposition that a plaintiff, though 
successful in a small degree, may not be made to pay the costs 
of the defendant. Visiting a successful defendant with costs 
is an entirely different thing, because if he be successful, he 
succeeds along the whole line.” 


(To be continued.) 


The attention of the Legal Profession is called to the fact 
that the PHCENIX ASSURANCE COMPANY Lid., Phoenix 
House, King William Street, London, E.C.4. transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 

roposals for Fidelity Guarantee and Court Bonds, Loans on 
Dovessions and Life Interests. Branch Offices at 11, Waterloo 
Place, 8.W.1; 187, Fleet Street, E.C.4.; 20-22 Lincoln’s Inn 
Fields, W.C.2, and throughout the country. 
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Chief Rents. 


|COMMUNICATED. | 


SOLICITORS PRACTISING in the North are accustomed to 
dealings with the special type of ground rent which is known 
as a “ chief rent,” but these ground rents are rarely dealt with 
in London, and the following points may therefore be of 
interest to those who are not familiar with them :— 

In the first place, the name “ chief rent,” though often used, 
is rather misleading, and it is not an accurate description of 
the perpetual rent-charges which are created on the grant of 
building land. 

Chief rents properly so called are incidents of tenure, and 
when found issuing out of freehold land must have been in 
existence before the Statute Quia Emptores, 18 Ed. 1, c. 1, 
but the perpetual rent-charges known in the North as chief 
rents are continually being created at the present day. 

The chief rents, which are incidents of tenure, will now be 
extinguished, but the framers of the new legislation have been 
careful to preserve the chief rents, which are in reality rent- 
charges. 

The method of creating these rents, until the commencement 
of this year, depended directly on the operation of the Statute 
of Uses, and the method employed was necessary to conform 
with the requirements of the Statute of Quia Emptores. Ina 
conveyance of an estate in fee simple in land, where there is no 
rent-charge created, the conveyance has, since the Real 
Property Act, 1845, operated directly as a deed of grant and 
not by virtue of the Statute of Uses, although the words “ to 
the use of ” were commonly employed in order to rebut any 
presumption of a resulting use. 

The Statute of Uses, however, was essential to the operation 
of a conveyance subject to a perpetual chief rent in the forms 
employed up to the end of last year. In these forms the 
grantor is expressed to convey the land to A and his heirs, 
to the use that B (the grantor) shall have a perpetual yearly 
chief rent or rent-charge, and subject thereto to the use of A in 
fee simple. The effect of such a conveyance was that the 











purchaser, A, took an estate in fee simple in the land, and the 
grantor, B, took an estate in fee simple in the perpetual 
yearly rent-charge, and the whole transaction was not void 
under the Statute of Quia Emptores, as the rent reserved was 
not an incident of tenure. Asa result of the new legislation, this | 

| 


conveyancing device is no longer necessary or appropriate and 
the simple form can be used of a conveyance to A in fee simple, 
reserving to B in fee simple a perpetual yearly rent-charge. 

The rent thus created is an incorporeal hereditament and it 
may be held for an estate in fee simple, and having once been | 
created may be dealt with in a manner similar to an estate in | 
fee simple in land—e.g., it can be settled, devised by will, | 
conveyed by way of sale, or mortgaged. 

The title to the rent is evidenced by the duplicate conveyance | 
by which it was created, which corresponds in this respect to a | 
counterpart lease. 

A rent of this kind will not cease to be payable at the end | 
of any period of time, unless it is extinguished by the grantor | 
acting under an absolute power of re-entry, or unless it is | 
redeemed, in which case it is in effect sold to the owner of the | 
land, and the estate in fee simple in the land and the estate in | 
fee simple in the rent become vested in the same person, and | 
the two estates merge. 

As to redemption, an alteration in the law has been brought 
about by s. 191 of the L.P.A., 1925. 

It was provided by s. 45 of the Conveyancing Act, 1881, | 
that certain rents could be in effect compulsorily redeemed | 
through the Ministry of Agriculture and Fisheries, but this 
Act did not apply to a rent reserved on a sale of land for | 

| 










building purposes. 

Under s. 191 of the L.P.A., 1925, however, the power to 
redeem rents is expressly extended to rents reserved on a sale 
for building purposes. 


| in issue. 


With regard to the powers of the owner of the rent-charge 
to enforce payment of the rent, these were at one time set out 
tn extenso in the deed of conveyance, but later the remedies 
given by s. 44 of the Conveyancing Act, 1881, were relied upon, 
and these remedies have been repeated in s. 121 of the L.P.A., 
1925. Additional powers may, however, still be inserted in 
the deed. 

It should also be noted that, independently of the covenant 
by the grantee to pay the rent, the owner of the rent-charge 
has a right.of action for arrears of rent against the terre-tenant 
or owner for the time being of the land, or any part thereof. 

With regard to settled land, the earlier Settled Land Acts con- 
tained no powers for a tenant for life to sell land subject to 
these rent-charges, so that in a settlement of land in a district 
where it was customary to deal with land in this way, special 
powers were inserted in the deed of settlement. 

By the Settled Land Act, 1925, however, the tenant for 
life has power, subject to the conditions contained in s. 39, to 
make these building grants, though it would seem unlikely 
that these powers will be used except in districts where the 
custom is well known. H. 








A Prisoner’s Previous Convictions. 

| COMMUNICATED. | 
Ir ts a very sound principle of Criminal Law that a prisoner’s 
bad character may not generally be given in evidence against 
him. As a learned judge observed recently at the Central 
Criminal Court “The Law is very jealous of a man’s past 
record.” The duty of the jury in a Criminal Trial is to hear 
the evidence of the facts upon which the prosecution seek to 
establish the charge against the prisoner, and upon them— 
and them alone— to arrive at a verdict. It would obviously 
be very unfair if they were allowed to be biassed against the 
prisoner by the knowledge that he was an old offender who had 
served several sentences of imprisonment for similar offences ; 
and can anyone doubt that they would be biassed by such 
knowledge # 

But what of the learned judge who from the commencement 
of the Trial has a list of the prisoner’s previous convictions on 
the desk in front of him? Surely such knowledge is bound to 
affect prejudicially from the outset his opinion of the prisoner, 
and that natural but unconscious prejudice tends to manifest 
itself to the jury not only in his summing up but also in his 
whole handling of the case. Strive as he may to be impartial 
—the true attitude of every judge—the knowledge that the 
prisoner is an old criminal must of necessity influence him on 


the side of the prosecution. 


If it is not right for the jury to know that the prisoner is 


a bad character lest it might unduly bias them against him, 


why should the judge be in possession of such knowledge, 


which cannot but tend to give him (who after all is human) 
also a bias against the prisoner—a bias which perforce must 
shew itselfin his summing up, and which consequently will 
exercise @ strong influence upon the jury ? 


Let counsel for the prosecution have the prisoner’s past 


record by all means, since he must be in a position to counter 
any improper suggestion the prisoner may make ; let counsel 
for the defence have it also, and thus be safeguarded from 
| bringing out a black record by putting his client’s character 


But in our submission the prisoner’s record should 


not be given to the judge before the jury have arrived at their 
verdict. He will undoubtedly, from the course pursued by 


the defence, arrive at a conclusion as to whether or not the 
prisoner has been previously convicted ; but he will not know 
how many times, for what offences, nor what sentences were 
imposed. 


After a verdict of “ Guilty” has been returned, a police 


officer reads out a list of the prisoner's previous convictions. 
Why ? It cannot be for the benefit of the judge—he has been 
cognisant of them all the time; nor can it be for the benefit 








662 


THE SOLICITORS’ JOURNAL &]WEEKLY REPORTER. 





May 29, 1926 








of the jury, since their duty terminates with the verdict"; 
still less can it be for the benefit of the prisoner who knows them 
only too well. If the judge had not had that list in front of 
him during the trial, if he were being told by the officer 
something he did not already know, if he were really seeking 
information to assist him in framing his sentence, then indeed 
would the reading of a prisoner's record be of some real service 
and cease to be what it now is—meaningless. 





A Conveyancer’s Diary. 
A useful and interesting new provision is contained in s. 11 
of the T.A., 1925. The first sub-section 


Trustees’ enables trustees pending the negotiation 
Power to and preparation of any mortgage or charge 
Deposit or during any other time that an investment 
Money at a is being sought for, to pay any trust money 
Bank and to into a bank to a deposit or other account. 
Pay Calls. The sub-section may be described as con- 


firming the existing practice and as an 
application of the general principle approved by Lord Hard- 
wicke in Ex parte Belchier, 1754, Ambler, 218, 219, in the 
following words: ‘“‘ Where trustees act by other hands either 
from necessity or conformable to the common usage of man- 
kind, they are not answerable for losses. There are two sorts 
of necessities—first, legal necessity ; second, moral necessity.” 
The example given of the second class is that of a trustee who 
appoints rents to be paid to a banker at that time in credit. 
In Fenwick v. Clarke, 1862, 4 De G. F. & J. 240, the practice 
confirmed by this sub-section was approved in the case of 
executors who had left certain cash remaining after payment of 
all legacies at a bank until money due on some mortgages 
which were about to be paid off came in. The executors 
intended then to invest the whole on a mortgage which they 
were negotiating. 

It will be observed that the sub-section only applies to a 
temporary deposit pending the making of an investment. 
Presumably the trustees must find a suitable investment 
within a period of time which is reasonable ; and, of course, 
it will be a matter of fact in each case whether or not the 
time during which the money has been deposited is reasonable. 
In Cann v. Cann, 33 W.R. 40, where a will provided that no 
trustee should be answerable for, inter alia, any banker in 
whose hands money might be deposited for safe custody or 
otherwise, Kay, J., held that fourteen months was too long 
for the trustees to leave trust money on deposit at a bank. 
If after six months they could not get a mortgage, they ought 
to have invested the money in consols. From the moment 
they left it too long on deposit, they became responsible for 
the consequences of their default. 

The trustees are by this sub-section empowered to leave 
money in a current account. Such a practice is now common 
and necessary in quite a number of cases. 

All interest, if any, which is payable in respect of money 
thus deposited is to be applied as income. 

Sub-section (2) enacts that trustees may apply capital 
money subject to a trust in payment of the calls on any shares 
subject to the same trust. This sub-section confirms the 
decision in Todd v. Moorhouse, 1874, L.R. 19 Eq. 69. In 
that case Sir G. Jessel, M.R., held that a tenant for life under a 
settlement comprising shares had a lien on the shares for 
repayment with interest of advances made at the request of 
the trustees for the purpose of paying calls on the shares, 
even though the trustees might, by exercising powers vested 
in them, have raised the necessary money otherwise. 

It will be, generally speaking, only in those cases where the 
trust property already consists of partly paid-up shares or 
where express power is given to invest in such shares, that this 
sub-section will apply, for a power to invest in “stock” does 
not authorise an investment in partly paid-up shares: T.A., 
1925, s. 68 (14). 





Landlord and Tenant Notebook. 


(Continued from p. 644.) 

The leading authority on the point would appear to be the 
case of Hampshire v. Wickens, 1878, 7 Ch. D. 555. That case, 
in effect, decided that a covenant against assignment without 
the lessor’s consent was not a “usual” covenant. The 
judgment of Jessel, M.R., in that case (ib., at p. 561) is most 
instructive, and must be regarded as an authoritative exposi- 
tion of the law. ‘“‘ Usual covenants,” said the learned Master 
of the Rolls, “ may vary in different generations. The law 
declares what are usual covenants according to their knowledge 
of mankind ... Now what is well known at one time may 
not be well known at another time, so that you cannot say 
that usual covenants never change... The result of the 
authorities appears to be that in a case where the agreement 
is silent as to the particular covenants to be inserted in the 
lease, and provides merely for the lease containing ‘ usual 
covenants ’ or which is the same thing, in an open agreement 
without any reference to the covenants, and there are no 
special circumstances justifying the introduction of other 
covenants, the following are the only ones which either party 
can insist upon, namely : Covenants by the lessee (1) to pay 
rent, (2) to pay taxes, except such as are expressly payable by 
the landlord, (3) to keep and deliver up the premises in repair, 
and (4) to allow the lessor to enter and view the state of repair. 
And the usual qualified covenant by the lessor for quiet 
enjoyment by the lessee.” This last covenant, it should be 
noted, is qualified, in that it is to be deemed to have been 
impliedly made on behalf of the lessor and persons claiming 
through or under him. 

The above covenants are ordinarily regarded as the “ usual ” 
covenants, but where there is a tenancy of agricultural land 
@ covenant to cultivate the land in a husbandlike manner is 
also regarded as a “ usual” covenant. Besides the above 
covenants, other covenants may also have to be imported 
where “special circumstances” require. As the Master of 
the Rolls pointed out in Hampshire v. Wickens (ib., at p. 561), 
by “special circumstances” are meant circumstances 
“peculiar to a particular trade, as, for example, in leases of 
public-houses, where the brewers have their own forms of 
leases, the ‘usual covenants’ would mean the covenants 
always inserted in the leases of certain brewers.” A fortiors, 
covenants attached by local custom, or the custom of a 
particular trade, as distinct from a particular class of traders, 
may have to be regarded as “usual.” Whether or not a 
covenant is “ usual” in the latter sense would apparently be 
a question of fact, to be determined in each case by the judge 
or jury (cf. Bennett v. Womack, T B. & C. 627, in which case, 
on the particular facts and evidence, a proviso for re-entry, 
if any business but that of a victualler should be carried on 
in the premises, was held to be a “ usual ” covenant in a lease 
of a public-house. This case also incidentally decided that 
where a tenant had agreed to pay a “ net” rent, covenants to 
secure such an agreement, as, for example, covenants to pay 
land tax and sewers rates, were usual covenants). 

What is the position, however, where it was not the 
freeholder who was granting a lease but a lessor who was 
assigning or granting a sub-demise of a lease granted to him ? 
The law on this point seems clear, that “a contract for the 
sale of a lease (i.e., by assignment) must be treated as one for a 
lease with the usual covenants, unless the grantee has been 
given the fullest opportunity of ascertaining what the 
covenants of the lease were, and whether there were any 
unusual covenants” (Melzak v. Lilienfeld, 42 T.L.R., at 
p. 365). 

(To be continued.) 
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LAW OF PROPERTY ACTS. 


Points in Practice. 


Questions from Annual Subscribers are invited and will be 
answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor, “The Solicitors’ Journal,’’ 
94-97, Fetter Lane, E.C.4. The name and address of the 
Subscriber must accompany all communications, which should 
be typewritten (or written) on one side of the paper only 
and be in triplicate. To meet the convenience of Subscribers, 
in_matters requiring urgent attention, answers will be forwarded 


by post. 
SeTrtep Lanp—VEsTED IN Execurors Ist January, 1926— 
No Vestine ASSENT. 


313. Q. A testator died in November, 1925, and by his will 
left his freehold property to his wife for life and then to his 
two sons in equal shares. He appointed his wife and elder 
son executors, but appointed no trustees for the purposes of 
the 8.L.A. or otherwise. (1) Can trustees be appointed for the 
purpose of vesting the property in the life tenant without an 
application to the court ? (2) If the life tenant dies before a 
vesting deed is executed, what should be done to vest the 
property in the two sons as trustees for sale ? 

A. (1) If there are no trustees coming under the classifica- 
tions enumerated in s. 30 (1) of the 8.L.A., 1925, the executors 
are the trustees for the purposes of the Act under s. 30 (3). 
If, however, the two sons are sui juris they and their mother 
can appoint others under s. 30 (1) (v). (2) It is not stated 
whether the executors had assented to the devise on Ist 
January, 1926. If they had not done so, they held pursuant 
to para. 2 of the 2nd Sched. to the 8.L.A., 1925, and any 
later assent would have had to be a principal vesting or 
vesting assent under para. 2 (4), the vesting assent being 
equivalent to a principal vesting deed. Therefore the question 
implies either an assent before Ist January, 1926, or no assent 
at all. On the first alternative the legal estate would have 
vested in the tenant for life under the L.P.A., 1925, 1st Sched., 
Pt. II, paras. 3 and 6 (c), and on her death in her legal personal 
representatives under the A.E.A., 1925, s. 22, who (since the 
S.L.A., 1925, 2nd Sched., para. 1, does not apply, see para. 1 
(7) ) would convey to the two sons if sui juris under s. 7 (5). 
On the second alternative the testator’s executors would 
convey to the sons under the same sub-section. 











MortGaGE—RECcEIPT UNDER 8S. 115 or THE L.P.A., 1925— 
DocUMENT ON WHICH ENDORSED. 


314. Q. Can a receipt under s. 115 of the L.P.A., 1925, be 
endorsed or subscribed on or annexed to a transfer of the 
mortgage by deed not itself physically connected with the 
mortgage deed? Sub-section (7) allows a receipt to be 
endorsed on one of the mortgage deeds where the mortgage 
consists of more than one deed, but it seems doubtful if 
this would cover a transfer. 

A. It is stated in the footnote to s. 115 (7) on p. 33 of the 
12th ed. of ‘“ Wolstenholme & Cherry’s Conveyancing 
Statutes ” that, for the purpose of endorsement, a transfer is 
treated as a mortgage deed. With due respect to such 
authority, however, a transfer, which shifts but does not 
impose a charge, although a title deed of a mortgagee as 
defined in s. 205 (1) (xvi), does not appear to be a deed of 
mortgage within the definition of mortgage there set forth. 
The advice is therefore given that, to be on the safe side, the 
mortgagor or other payer should not take a receipt on a 
transfer, and preferably should require it to be placed on the 
original mortgage rather than on the further charge, since the 
original mortgage without an endorsed receipt might the more 
easily be used for a fraudulent purpose if coming into the 
wrong hands. 


SeTTLeED LanD—REVERSIONER’S DestrRE TO Borrow MoNEY 
—S.L.A., 8. 16 (1) (iii). 

315. Q. A by his will gave his freehold dwelling-house to 
his wife for life, and after her death to his son, B, in fee simple, 
but subject to the latter paying to A’s daughter, C, the sum 
of £50, and A thereby charged such dwelling-house with such 
payment. A subsequently mortgaged the property to D in 
1923. A died later in 1923 and his widow is still in occupation 
of the dwelling-house. No vesting deed has been executed. 
The son, B, now desires to borrow a sum of money from D 
and to charge his reversionary interest in the property with 
such payment. B was appointed sole executor and trustee of 
his father’s will. B’s duties as executor have been fulfilled 
and the money he requires is for his own purposes. What is 
the simplest method for B to give the necessary security to D, 
and will such further security have to be registered as a land 
charge? Can B, as executor, mortgage the property under 
s. 39 of the A.E.A., 1925, or can he charge merely his 
reversionary interest ? 


A. B cannot charge the property as against a purchaser 
from his mother, selling under her statutory powers. It is 
suggested, however, that s. 16 (1) (iii) of the S.L.A., 1925, 
may be invoked in aid in accordance with Re Egerton, 1926, 
W.N. 107. There is a distinction from the facts in Re Egerton 
in that C has the charge for £50, but either she can concur 
in his request to his mother, or she will be willing to be paid 
off in advance, with the result of bringing the two cases into 
line. But be it noted that, in view of the veto in s. 13, A’s 
mother cannot exercise her powers to mortgage under s. 16 
until the vesting deed has been executed by the trustees for 
the purposes of the Act—B and someone to be appointed by 
him under s. 30 (3), unless there already exist trustees under 
s. 30 (1). Having regard to s. 94 (1) (b) of the L.P.A., 1925, 
the mortgage will be by way of further advance on D’s original 
security, and will not therefore need registration under the 
L.C.A., 1925, in the absence of a mesne incumbrance, 
Section 39 of the A.E.A., 1925, does not enable an executor 
to raise money to put into his own pocket, even if a beneficiary, 
though probably such a mortgage could not be impugned as 
against the mortgagee, see Re Hewson, 1908, 2 Ch. 356. 


Setrtep Lanp—TENANT FoR Lire’s GENERA! POWER OF 
APPOINTMENT BY WiLL—Girt OveR—EFFEcT. 

316. Q. A testator, who died in 1897, by his will devised 
certain freehold property to his trustees upon trust to pay the 
rents to his widow for her life, and after her death to stand 
seised thereof to the use of his son for his life without impeach- 
ment of waste, and at his decease to the use of such person or 
persons for such estates and in such manner as his son should 
by will appoint or devise, and in default of and subject to any 
such appointment or devise to the use of all or every the child 
or children of his said son, and if more than one in equal 
shares, but if there should be no such child of his said son, 
then to the use of his said son, his heirs and assigns for ever. 
Two of the executors and trustees of the will, who were also 
appointed trustees for the purposes of the S.L.A., 1882, are 
surviving. The testator’s widow died prior to 1926. The 
testator’s son now desires to sell the property. The testator’s 
son has two children, one of whom has attained twenty-one 
and the other of whom is under twenty-one. Must the sale 
be under the S.L.A., and must a vesting deed be executed 
before a sale can be effected ? 

A. The property is limited, in the events which have 
happened, in trust for the son in fee simple, subject to a 
disposition over if he shall not have left a will to operate on 
realty under s. 27 of the Wills Act, 1837, or otherwise. Thus 
it comes within the wording of the S.L.A., 1925, s. 1 (1) (ii) (0), 
and, being settled land, can only be sold by him under the 
Act. A vesting deed must be executed by the trustees for 





such a sale to be effective: see 8. 13. 
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Another view would be that the property was limited in 
trust for the son and his children by way of succession on 
Ist January, 1926, under s. 1 (1) (i), remaining so until the 
son’s will operated to defeat the remainders, but the same 
result would ensue. 

PutsNE MortGaGE—REGISTRATION. 

317. Q. In 1920 A and B purchased the equity of 
redemption of three houses and took a conveyance thereof. 
In 1922 they charged the equity to X and Y and 
deposited the conveyance of the equity of redemption. Does 
the charge now require registration under the L.C.A., 1925 ? 
It is submitted that the conveyance of what was an equitable 
estate is now a “ document relating to the legal estate affected,” 
and that the charge does not require registration, but I should 
be much obliged by your opinion. 

A. A and B had an equitable interest only in 1922, and 
the deposit of their conveyance of their equitable estate was 
not “‘a deposit of documents relating to the legal estate 
affected’ within the L.C.A., s. 10 (1), Class C (i). On 
Ist January, 1926, however, X and Y’s second mortgage, 
if by way of assurance (see answer to Q. 158, p. 398), became 
a legal mortgage ; L.P.A., 1925, Ist Sched., Pt. VII, 
paras. 2 and 6, and therefore a “ puisne mortgage ” within 
Class C (i), supra. As such it would be good against a purchaser 
with notice under s. 2 (5) (c) of the L.P.A., 1925, but for greater 
caution X and Y could register it under s. 10 (7) of the L.C.A., 
1925, if they pleased. If by way of charge only. it is only 
registrable if transferred, and X and Y may be recommended 
either to transfer or require payment. 


see 


Trust ror Sate or Lanp—Wuertuer Setr_ep Lanp. 

318. Q. Testatrix by her will devised all her real estate 
unto her trustees upon trust that her trustees should permit 
her daughter, H. E. J., to reside in a dwelling-house and 
premises therein described for and during her natural life, 
and subject thereto should sell her real estate and should 
sell, call in and convert into money her personal estate, and 
after providing for debts, etc., should invest the residue of 
the said moneys in their names as therein mentioned, and to 
pay the annual income thereof to her said daughter for her life. 
We are acting for the purchaser of a house, part of the real 
estate of the said testatrix, but not the house described in 
the said will which the trustees are to permit the daughter to 
reside in. The vendor according to the contract is the said 
daughter as tenant for life and the vendor’s solicitors state 
that they are preparing a vesting deed. In our view, however, 
this is not a settlement, and a vesting deed is not necessary ; 
there appears to be an immediate trust for sale and therefore 
the proper vendors are the trustees. The testatrix dies in 
1907 and there is a power to postpone sale. Will you please 
say whether, in your opinion, we are right or not ? 

A. The contention of the questioners is correct. The land 
was settled within s. 63 of the S.L.A., 1882, but that section 
is repealed and not re-enacted by the 8.L.A., 1925. Land 
held in trust for sale is not limited or charged as within s. 1 (1) 
of the latter Act, though the proceeds of sale may be so, and 
the dealings with such proceeds be regulated by s. 3 (1) (8) (i) of 
the L.P.A., 1925. Accordingly the dwelling-house and 
premises only are within the 8.L.A., 1925. 

Trustee—Power or Sate—Pre-1926 Contract. 

319. Q. Testator by his will proved in 1902 devised and 
bequeathed his real and personal estate upon trust after the 
death of his wife for his children in equal shares, and he 
empowered his trustees when they should think it expedient 
to sell all or any part of the trust premises. The wife pre- 
deceased testator, and portion of the estate was divided, 
and portions sold from time to time by the trustees and divided 
among the children, who were all of age. In 1923 the remain- 
ing portion of the estate, consisting of a plot of building land, 
was contracted to be sold to a builder, and the trustees joined 








in conveyances to the purchasers of houses as they were 
puilt and sold by the builder. Owing to the builder having 
resold a portion of the ground at a higher price, he was able 
to pay the trustees the full amount due under his contract 
before all the houses had been built. The surviving trustee 
divided the balance of proceeds of sale among the beneficiaries, 
and release was executed by them in 1925. The remaining 
site has now been sold, and it is proposed to join the trustee 
in the conveyance to the purchaser for the purpose of conveying 
the legal estate; no purchase money will be paid to him. 
Is this the correct course to adopt and, if so, in what capacity 
will he convey ? The release is evidence that the beneficiaries 
concurred in the sale of the land to the builder ? 

A. The property in question is excluded from the provisions 
of Pt. II and Pt. IV of the L.P.A., 1925, Ist Sched., by 
para. 7 (j) of Pt. II, and para. 1 (10) of Pt. IV respectively, 
and, by the last mentioned sub-paragraph, title may be made 
as if the Act had not been passed. To show that these sub- 
paragraphs apply, however, the contract will have to be 
specifically recited in the conveyance, as advised in the 
answer to Q. 198, p. 461, ante. The conveyance will be 
between the trustee of the first part, the builder of the second, 
and the purchaser of the third, and there will be a further 
recital that, on previous conveyances of land subject to the 
contract, the whole consideration had been paid. The 
trustee will therefore convey by the direction of the builder, 
who, the trustee acknowledging that nothing further is due 
to him, will take the whole of the purchase-money. The 
trustee's release, doubtless disclosing the whole situation, and 
his accounts, also, presumably signed and approved by the 
beneficiaries, will be evidence to show that the execution of 
the conveyance was his duty to the cestuis que trustent as well 
as to the builder and his sub-purchaser. 


LAND—SETTLED BY W1LL—SaLeE—Execurors’ 
PowERs. 

320. Q. A died in 1906 seised of real estate, subject to a 
mortgage. By his will he left everything that he possessed 
of whatever nature or kind to his wife for her life, and after 
her death to be equally divided between each and every one 
of his children, and he appointed his wife sole executrix. 
The widow since the death has been in possession of the real 
estate and has (before 1926) sold some of it as “ personal 
representative’ of the deceased. It is now desired to sell 
some more of the real estate. Can the widow continue to 
sell as personal representative of the deceased or should 
trustees for the purposes of the S.L.A., 1925, be appointed and 
a vesting deed executed vesting the land in the widow as tenant 
for life? If this latter course must be adopted, who should 
appoint the trustees, and can the appointers appoint them- 
selves’ There are three children of the testator living. The 
real estate is still subject to the mortgage. 

A. In the circumstances the widow can sell as executrix 
and give a good receipt for the purchase-money under s. 36 (12) 
of the A.E.A., 1925 (see also L.P.A., 1925, s. 27 (2)). Since 
the husband's estate is not yet cleared this would appear to 
be the preferable course. The alternative would have been 
sale under the 8.L.A., 1925, by the widow, after appointment 
of a co-trustee for the purposes of the Act under s. 30 (3), 
and execution of a vesting assent or conveyance under para. 2 
of the 2nd Sched., to comply withs.13. This course, however, 
involving assent as executrix, might be improper if any child 
had sold or mortgaged his or her reversionary personalty, 
and due notice had been given. 


SETTLED 


CopyHoLps—Deratuo INTESTATE OF COPYHOLDER BEFORE 
1926—FineE. 


321. Q. Is a fine payable to the lord of the manor under the 
following circumstances :—A copyhold tenant died in 1925, 
there being some dispute as to the amount of the fine payable, 
the customary heir was not admitted. It is not now necessary 
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for the customary heir to be admitted owing to the provisions 
of the L.P.A., 1922, but the steward contends that the fine 
is still payable. Is that so ? 

A. This was a case where there was no copyholder in fee 
on lst January 1926, and therefore under the L.P.A., 1922, 
12th Sched., para. 8 (b), as amended by L.P. (Amd.) A., 1924, 
2nd Sched., para. 4 (1), the fee vests in the person with the 
best right to b2 admitted, such person (whether the customary 
heir or otherwise) being made-liable for the fines and fees 
which would have been payable on his admittance. 


CopyHoLtps—Quit RENTs. 


322. Q. By s. 138 (1) of the L.P.A., 1922, all manorial 
incidents of a like nature with those affecting enfranchised 
land are extinguished. In the manor of M, prior to the nine- 
teenth century, land was leased by the lord for lives at a quit 
rent. In the nineteenth century, the lord instead sold land 
in fee, reserving a quit rent in fee of the same amount as 
that previously reserved on the leases for lives. The rents 
were reserved to the lord by name his heirs and assigns “ as 
the Lords or Lords of the Manor of M” and the purchaser 
undertook to do suit and service at manorial courts, and be 
sworn with the homage, etc. No manorial courts have been 
held for about eighty years. Can the rent so reserved be 
regarded as “ manorial incidents of a like nature” within 
the section above referred to, with the result that the lord can 
enforce their redemption ? 

A. It is not clear from the question whether the land dealt 
with as stated was copyhold at all. Had it been so, the custom 
of leasing for lives, as a local law, could hardly have been 
broken, save by enfranchisement or Act of Parliament. The 
undertaking to do suit or service, points neither way, for 
attendance at a court baron was an obligation of a freehold 
tenant of a manor. Ifat any time the land was in hand, and the 
lord of the manor could deal with it as he pleased, then, 
although if formerly of copyhold tenure he might again have 
granted it by copy (Watkins, vol. i, p. 433),-he was not bound 
to do so, and he held the freehold unfettered by copyhold 
custom. If then the land was not copyhold within s. 189 
of the L.P.A., 1922, it is excluded from the enfranchisement 
provisions of that Act, and the quit rent is a legal rent-charge 
within s. 1 (2) (b) of the L.P.A., 1925, redeemable under s. 191. 
If the land is copyhold the quit rent is not only one “ of a 
like nature” within s. 138 (1) of the L.P.A., 1922, but one 
actually saved by Pt. V of the Act, see s. 128 (2) (a), and 
therefore to be redeemed. But if both lord and tenant prefer 
the present arrangement, an equivalent rent-charge might 
be granted by way of compensation. 


UNDIVIDED SHARES—TRUSTEES. 


323. Q. A and B purchased a freehold building estate in 
1902, and it was conveyed to them as tenants in common in 
equal shares. Both A and B died before the 31st December, 
1925. A (who predeceased B) made a will whereby he 
appointed two trustees and executors, who are both living, 
and devised his real estate to them upon trust for sale. B made 
@ will whereby he appointed his wife (now living) to be sole 
trustee and executrix, and devised all his real estate to her 
absolutely. The representatives of the testators now desire 
to sell further portions of the real estate which was formerly 
held by A and B as tenants in common. Who are the proper 
persons to convey ? 

A. The case put falls within the L.P.A., 1925, 1st Sched., 
Pt. IV, para. 1 (4), and therefore the land has vested in the 
Public Trustee, subject to being divested by the appointment of 
trustees under para. | (4) (iii) by B’s widow and some person 
interested in the other half. The opinion has previously been 
given (1) That the appointors can, if they think fit, appoint 
themselves (see answer to correspondent, p. 620, ante); and 
(2) that trustees are ‘“‘ persons interested” within para. 1 (4) 
(ili), supra (see answers to Q. 88, p. 280, ante). 








CopyHoLDs—PrRopucTION oF ASSURANCES TO STEWARD. 


324. Q. This question is supplemental to Q. 232, and the 
answer thereto (p. 523, ante). The customary fees in our local 
manors are regulated by the length of the customary assurances, 
and so fall under Pt. I of the Enfranchised Land (Stewards’ 
Fees) Regulations, 1926. Where a deed of conveyance 
(e.g., of an equity of redemption, or on a sale by a tenant for 
life) was produced to the steward before 1925, he charged 
8d. per folio for enrolling it and 3s. 4d. for his certificate of 
enrolment, and nothing else, except the fine. A fee of 10s. 6d. 
is now substituted for the said fee of 3s. 4d. by the said 
regulations. It is submitted that the customary (perhaps, 
“ accustomed ”’ would be more correct) fee now payable to the 
steward in respect of any deed produced to him is still 8d. per 
folio, and no more; and that he is not entitled to treat the 
deed as though it were a surrender, and admission were 
granted upon it, for the purpose of fixing his fees, merely 
because the transaction effected by the deed is one in respect 
of which an assurance in the customary form would have 
been necessary if the L.P.A., 1922, had not been passed. 
In other words, it is contended that the customary fees 
payable in respect of deeds are the same now as before 1926 
(except the fee for certificate), and this, although many of the 
transactions now effected by deed would formerly have 
needed a surrender, followed by an admission. It is not 
disputed that the usual fine can also be charged ? 


A. The point is perhaps not a very easy one, but in con- 
struing the word “ transaction ” in r. 2 of Pt. 1 of the Enfran- 
chised Lands (Stewards’ Fees) Regulations, 1926 (see W.N., 
1926, p. 76), reproducing s. 131 (1) (i) of the L.P.A., 1922, it 
must be remembered that Acts of Parliament are frame: in 
general to respect vested interests, and the interest of a steward 
in the fees of a manor is of that nature, and he is actually to be 
compensated for their loss. Therefore, until he receives 
compensation he should not be worse off than he was before 
1926. Now, before this year, the “transaction” by which 
A, the copyholder, sold his interest in the land to B, was in 
general carried out by surrender and admittance, and cus- 
tomary fees were payable in respect of it. Henceforth the 
transaction will be effected by conveyance, but, being the same 
transaction, the opinion given here is that the steward is 
entitled to the same customary fees as before on the transac- 
tion as a whole. The distinctive use of the words “ assurance ”’ 
and “transaction” in s. 129 (2) also strengthens the above 
argument. ° 


UNINCORPORATED CHARITY—TRUSTEES. FOR—INCORPORATION 
—Duty or TRUSTEES. 

325. Q. In 1925 an unincorporated charitable society 
purchased a freehold house for the residence of one of its 
officers. The house was conveyed to A and B (two members 
of the committee) as-joint tenants and there was no mention 
in the conveyance that A and B were to hold as trustees for 
the society, nor any reference made to the society. In 1926 
the society was incorporated under the Companies Acts with 
the Licence of the Board of Trade as a company limited by 
guarantee without share capital, and the society is transferring 
its property without consideration to the incorporated society. 
It is desired that the house should also be vested in the incor- 
porated society. Please state the manner in which this should 
be done, and refer to any precedent available. Please also 
state what amount of stamp duty will be necessary. It ie 
desired, if possible, to have the deed stamped with a nominal 
stamp duty of 10s. only, and to avoid paying ad valorem 
stamp duty ? 

A. For the purposes of this answer it must be assumed that 
no difficulty has arisen or will arise under the Mortmain Acts. 
And the first question is as to the position on lst January, 1926. 
If the society had been an individual, it would then have been 
vested with the legal estate by the L.P.A., 1925, 1st Sched, 
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Pt. II, paras. 3 and 6 (d). Was it then a “ person of full age ’ 
within para. 6 (d)? Person, unless a contrary intention 
appears, includes a body unincorporate, see Interpretation 
Act, 1889, s. 19. However, an unincorporated body cannot 
hold land except in special circumstances, and the statute is 
certainly not aimed to alter this rule. Therefore the legal 
estate remained and remains vested in A and B, who can give 
good title to a purchaser under s. 36 (1) of the L.P.A., but 
are bound in the face of their trust by s. 29 of the 8.L.A., 1925. 
If, apart from the latter section, their trust required them in 
particular circumstances to make voluntary conveyance to 
an incorporated body, then, given those circumstances with 
8. 109 to aid, the opinion is expressed here that s. 29 is not a 
veto. Such a conveyance would no doubt recite the trusts 
and the circumstances (one of which almost certainly would 
be the direction of the unincorporated society, requiring its 
execution of the deed accordingly). As to the stamp, such a 
conveyance would not be a conveyance on sale, but whether 
it would be caught by s. 74 of the Finance (1909-1910) Act, 
1910, is a harder question, and cannot be answered without 
full knowledge of the circumstances. Unless these plainly 
except the transaction, the stamp will have to be adjudicated 
under s. 74 (2). 





Reviews. 


Tristram and Coote’s Probate Practice. Sixteenth Edition. 
3y A. Firzceratp Harr, C. T. A. WILKINSON and W. E. 
WILLAN. = Ixxxvi 1073 and 69 pp. London : 
Butterworth & Co. £2 10s, 


and 
1926. 


This well-tried friend of the practitioner in probate matters 
appears afresh, at a time of transition in law and practice. 
The recent consolidations and changes in the law have bronght 
about the revision of the entire work and the re-writing of 
large parts of it. The fact that the procedure in a probate 
matter varies, according as the deceased died before 1926 or 
after 1925, makes it necessary to have a double treatment, in 
which both the old practice and the new are stated. The 
editors have exercised commendable care in separating the old 
from the new, whenever necessary ; and have so performed 
their double task that the high reputation of the work will be 
enhanced. 

We could have wished for a fuller discussion of the problems 
relating to “ settled land”’; the meaning given to that term 
by the Settled Land Act applies to probate matters, but is not 
even mentioned. Thus, before a general grant, including 
settled land, can issue, the Settled Land Act trustees must be 
cleared off either by renunciation or citation (p. 68). It 
appears to have escaped public attention, in the recent 
discussion concerning persons who have purchased plots of 
land in fee simple subject to a jointure or other family charge, 
that this restriction will apply to such plots on the deaths of 
their owners. Having regard, however, to the fact that the 
law on this subject is in process of being amended, the editors 
may have exercised a wise discretion in abstaining from a 
discussion on this and kindred points. They draw attention 
to the fact that, in certain cases of death after 1925 leaving 
a will of personalty, the court has no longer the discretionary 
power, formerly derived from s. 73 of the Court of Probate 
Act, 1857, to pass over a person entitled to a grant; the 
present juncture seems to be a favourable one at which the 
restored, with or without extensions 


power might be 


consequential on other recent amendments of the law. 

The Appendix to the work contains a valuable reprint of 
the relevant parts of the recent statutes and the rules and 
directions as well as other matter already familiar to users. 
Sections 16 and 124 (2) of the Law of Property Act, 1925, 
might perhaps have been usefully included. C. 





The Enfranchisement of Copyholds and the Extinguishment of 
Manorial Incidents. (Under The Property Acts, 1922 and 
1924.) By G. E. Harr. London: Butterworth & Co. 
1926. xiv, 340 and [22] pp. 21s. net. 


This work by one who is so obviously familiar with the 
customs of manors and the intricacies of copyhold tenure will 
make a welcome addition to the library of every practitioner 
who may be called upon to advise on title to enfranchised land. 
In an introduction of some twenty odd pages the author deals 
very briefly, but interestingly, with such matters as the 
history of copyhold tenure, the abolition of copyholds and 
general effect of the Acts of 1922 and 1924. The main body 
of the work, Part II, consists of a reprint of the material pro- 
visions—sections and schedules—of the Acts of 1922, 1924 
and 1925, with instructive commentaries upon each section. 
Then follows in Part III a similar treatment of the Copyhold 
Act, 1894. An appendix contains the various rules and 
regulations relating to the subject of the work. Within the 
covers of this one comparatively small book the practitioner 
is given general information of a distinctly useful character. 


Land Sales During 1925.—The 73rd report of the Charity 
Commissioners for England and Wales. White Paper 
(Cmd. 2626: H.M. Stationery Office, 9d. net). 

This report deals with the proceedings of the Commissioners 
during 1925, and shows that the sales of charity land carried 
out under the Commissioners’ orders during the year produced 
£893,654, whilst £1,366 of stock, and yearly payments 
amounting to £203 12s. 3d. were created in respect of land 
sold, as compared with £532,962 in cash, £1,782 in stock, and 
yearly payments of £84 5s. in 1924. The quantity of land 
sold in 1925 was about 3,438 acres, as against 2,147 acres in 
the previous year. The value of land bought was £80,322, 
compared with £123,263 in 1924. The charities whose 
accounts were rendered to the Commissioners during the year 
numbered 46,071 as against 43,121 in the previous year. 

The total sum of stocks and investments held by the Official 
Trustees of Charitable Funds on 3lst December, 1925, 
amounted to £66,283,565 13s. 6d., divided into 46,942 
accounts. This sum is irrespective of 13,272 American dollars, 
89,800 rupees, 211,305 francs, 60,000 marks, 6,875 gold roubles, 
6,000 kronen, 4,000 pesos, and £17,514 Os. 1d. annuities. The 
corresponding amounts on 3lst December, 1924, were 
£63,140,372 9s. 3d., divided into 46,365 accounts, 13,272 
American dollars, 89,800 rupees, 211,300 francs, 60,000 marks, 
6,875 gold roubles, 6,000 kronen, 4,000 pesos, and 
£16,447 12s. 1ld. annuities. The aggregate income derived 
from the stocks, securities, and annuities held by the Official 
Trustees of Charitable Funds amounted to £2,272,052 1s. 4d. 
for 1925. H. 








Obituary. 
Mr. WARWICK HERBERT DRAPER. 


Mr. Warwick Herbert Draper, whose death followed an 
accident, died on Monday, the 17th inst., at his residence, 
Bedford House, Chiswick, at the age of fifty-three. He was 
educated at Rugby under Dr. Perceval, and at University 
College, Oxford, where he took classical honours. After 
leaving Oxford he lived for some time—while reading for the 
Bar—at Toynbee Hall, Whitechapel. He was called by 
Lincoln’s Inn in 1898, and devilled for some years for 
Mr. Justice Neville (then Mr. Ralph Neville). He built up 
a substantial chancery practice which included a considerable 
amount of work before the Judicial Committee of the Privy 
Council, though this formed only a comparatively small part 
of his activities. He settled in Hammersmith twenty-five 
years ago, and there devoted an immense amount of time and 
energy to founding a social club for working men, a fine 
Georgian house lying in the midst of a densely developed 
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riverside area quickly becoming the home of a flourishing 
working-men’s club, and a centre for educational activities 
of various kinds. Later he removed to Chiswick where he 
took up local affairs with enthusiasm, it being very largely 
due to his untiring efforts that Duke’s Meadows were saved 
from the threatened encroachment of gas works, and were 
subsequently acquired by the Chiswick, Urban District Council 
as a Public recreation ground. He was a co-opted member of the 
Chiswick Education Committee, a member of the Middlesex 
County Council, and of the Executive Committee of the 
Garden Cities and Town Planning Association, in which latter 
capacity he took an active part in the founding of Letchworth 
Garden City and in the subsequent development of that 
movement. Mr. Draper was a Liveryman of the Skinners 
Company, and for many years acted as clerk. H. 


Jupce PARFITT, K.C. 

His Honour James John Parfitt, K.C., for the past five 
years judge of the Clerkenwell County Court passed away 
early on the morning of Monday, the 17th inst., at his 
residence at Wimbledon at the age of sixty-eight. Born near 


Brecon in 1857, he spent some years at Prior Park College | 


and London University, and afterwards joined the teaching 
staff of Cardinal Newman’s School, The Oratory, Birmingham. 
He was, however, called to the Bar in 1887, went the Midland 
Circuit for a time, and took silk in 1908. Among the appoint- 
ments he held at various times were standing counsel to the 
Birmingham Assay Authorities, Recorder of Northampton 
(1916-1918), county court judge of Leeds and Wakefield (1918- 
1921), Commissioner of Assize on the South Wales and 
Oxford Circuits, a Governor of Birmingham University, 
and member of the General Council of the Bar. His stature and 
physique admirably fitted him for games like cricket and golf 
at which he excelled. For the seasons 1881-1882 he played 
cricket for Surrey, and in the three following years for 
Somerset. He married, in 1900, Elizabeth Mary, fourth 
daughter of the late Mr. F. W. Reynolds, of Woolton, Liverpool. 
H. 





Court of Appeal. 
Guest v. Gaston & Co. 26th, 27th April. 
WorKMEN’sS CoMPENSATION—DEATH BY ACCIDENT—ARISING 

OUT OF AND IN THE COURSE OF THE EMPLOYMENT—BREACH 

or REGULATION—ACT DONE WITHIN Scope OF WORKMAN’S 

EMPLOYMENT—WORKMEN’S COMPENSATION Act, 1996, 

6 Edw. 7, c. 58, s. 1—WorKMEN’s CoMPENSATION AcT, 

1923, 13 & 14 Geo. 5, c. 42, s. 7. 

A workman was employed to go about to different offices in 
Liverpool to weigh cotton, and it was within the scope of his 
employment to travel on a tramcar. He met with an accident in 
trying to jump on a tramcar which had just started to move. 
He fell and was killed. His widow claimed compensation. A 
regulation of the tramway authority forbade passengers attempting 
to board tramcars while in motion. The county court judge held 
that, as the deceased was acting contrary to the regulation, he was 
acting outside the scope of his employment and his widow was 
not entitled to compensation. 

Held, that there must be a new trial. Once it was conceded 





applicant, Jane Guest, was the widow of Arthur Thomas 
Angar Guest, and she alleged that her husband met his death 
by accident arising out of and in the course of his employment 
with the respondents, T. Gaston & Co., and she claimed 
compensation as being totally dependent on the earnings of the 
deceased. 

The deceased was a cotton porter in the employment 
of the respondents. On the date of the accident which 
resulted in his death, he had to supervise the weighing of 
bales of cotton, first in one warehouse and then in another. 
His employers permitted him to use the trams to get from one 
warehouse to another, or to get to and from the office, or to 
and from a warehouse, and when he did so use the cars he was 
repaid the fare. He had been supervising the weighing of 
cotton at one warehouse in one part of the town, and then he 
had next tp go to a warehouse in another part of the town, 
and when he had finished there he was told to return to the 
office. After leaving the second warehouse he went to board 
a tramcar which was proceeding in the direction he had to 


| take. A car which had stopped at a stopping place had 





that it was within the scope of the deceased’s employment to use 
a tramcar in the course of doing his employer's business, the 
mere fact that he attempted to board a tramear which had just 
started and could just be said to be in motion did not take the 
case outside the Acts. 

Wilsons and Clyde Coal Company Limited v. McFerrin ; 
Kerr or McAulay and another v. James Dunlop & Co. Limited, 
42 T.L.R. 397, followed. 

Appeal from Liverpool County Court in an arbitration under 
the Workmen’s Compensation Acts, 1906 and 1923. The | 





re-started and had proceeded about thirty yards from the 
stopping place and was going at about six miles an hour, 
gathering speed as it went, when the deceased made a run for 
it, got hold of the upright hand-rail and tried to jump on the 
car. The car was going too fast for him to succeed in this 
attempt and he fell into the road, apparently without having 
got his foot on the footboard. The deceased was between fifty 
and sixty years of age, and the attempt was manifestly an 
extremely risky thing to do. It was also contrary to the well- 
known regulations of the tram service, which forbid passengers 
from attempting to get on or alight from tramcars while they are 
inmotion. It was contended on behalf of the widow that riding 
on the car in question was incidental to the deceased’s employ- 
ment and that by virtue of s. 7 of the Workmen’s Compensation 
Act, 1923, the applicant was entitled to recover. Section 7 
of the Act of 1923 provides that: “ For the purposes of the 
principal Act, an accident resulting in the death . . . of a 
workman shall be deemed to arise out of and in the course of 
his employment, notwithstanding that the workman was at 
the time when the accident happened acting in contravention 
of any statutory or other regulation applicable to his 
employment, or of any orders given by or on behalf of his 
employer, or that he was acting without instructions from his 
employer, if such act was done, by the workman for the 
purposes of and in connection with his employer’s trade or 
business.” ‘ 

It was contended on behalf of the applicant that riding in 
the car was an act done for the purposes of and in connection 
with the employer’s trade or business, and that no matter 
that the act which caused the accident was improper, un- 
lawful or forbidden, if it was for the purposes of and in con- 
nection with, his employer’s business, the accident came 
within the Act, and the applicant was entitled to recover 
compensation. 

The county court judge held that the act of trying to 
jump on the car when in motion could not be said to be 
incidental to the employment. The object of s. 7 of the Act 
of 1923 was to get rid of the effect of decisions which had 
held that certain prohibited acts were outside the scope of 
the workman’s employment, but it did not bring within the 
Act all added risks which the workman took upon himself. 
He held that the Act of the deceased in the present case was 


| not brought within the area of the deceased’s employment 


by s. 7 of the Act of 1923. The accident did not arise out 
of the deceased's employment and the applicant was not 
entitled to compensation. The applicant appealed. 
Bankes, L.J., in giving judgment said that there ought to 
be a new trial because the learned judge did not appear to 


| have directed his mind to what was really the first material 


question in the case. Section 7 of the Act of 1923 no doubt 
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added to the difficulties of interpreting the Workmen’s 
Compensation Acts, but a great deal of assistance had been 
afforded by the House of Lords in Wilsons and Clyde Coal Co. 
Limited v. Ferrin, and McAulay v. Dunlop, 42 Times, L.R. 397. 
In that case Lord Dunedin expressed in very felicitous language 
the way in which s. 7 of the Act should be approached. There 
a distinction was drawn between the two cases which were 
before the House of Lords. In the one case it was held that 
the man was entitled to compensation because what he was 
doing was a negligent way of doing an act which was within 
the scope of his employment, and the other case was the case 
of a man who was doing an act which, from its nature, was such 
that it should be held to be outside the scope of the employ- 
ment altogether. Dealing with the proper interpretation 
of s. 7 of the Act of 1923, Lord Dunedin said that the result 
of the section was not either to repeal or amend the radical 
provisions of the principal Act, that the accident, to entitle 
the workman to compensation, must arise out of and in the 
course of his employment. That was a decision of the House 
of Lords affirming in very clear language what the Court of 
Appeal had already said. Lord Dunedin went on to say that 
s. 7 introduced a far-reaching though artificial consideration 
which prevented a certain class of evidence available to show 
that the accident did not arise out of the employment from 
being any longer in force. Therefore, in all cases like the 
present, the first question to decide was whether or not the act 
which caused the injury did or did not come within the scope 
of the employment. In many cases that was a question 
of fact. If in the present case the learned judge meant 
to find the facts in such a way to take the ec: 
altogether out of the scope of the employment that would be 
a matter on which his finding of fact would be binding on the 
Court of Appeal, but in his judgment he rather indicated 
that he thought he was bound by the decisions as a matter of 
law. But having once arrived at the conclusion that it was 
within the scope of a messenger’s or a workman’s duty to use 
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a tramcar in the course of doing his master’s business, it 
could not be said as a matter of law that for that man to 
attempt to get on a tramcear which is just starting and can 
just be said to be in motion takes the case out of the Acts 
altogether on the ground that it is of such a nature that it 
involves him in such an additional risk that the man was no 
longer acting within the scope of his employment. If there is 
no evidence at all, except the fact that the workman did 
attempt to board a car while In motion, there isnoey iden eon 
which it can be said that the Act was outside the scope of the 
workman's employment 

Scrutton, L.J., and Arkty, L.J., delivered judgments to 
the same effect. Appeal allowed 

CounseL: Neilson, K.C., 
and W. Procter. 

Souicitors: J. A. Behn, Liverpool - Laces & Co.. Liverpool. 

[Reported by T. W. Moraga, Esq., Barrister-at-Law.] 


and (Goldie, Kennedy, K.C., 


High Court—Chancery Division. 
Anchor Trust Company Limited v. Bell and Others. 


Lawrence, J. 23rd, 24th, 25th, 26th, 50th and 31st March. 


MortTGaGE—EmerGeNcY Powrers—SALe By MortGaGE 
out LEAVE oF CourT—MOoRTGAGEE IN POSSESSION 
(Emercency Powers) Act, 1914, 4 & 5 Geo. 5, c. 
8. 1, s-s. (1) (6)—Purcuaser ror VALUE witHout Notice 
ConvVEYANCING Act, 1881, 44 & 45 Vict. c. 41, s. 21, s-s. (2) 
Waiver or Benerit or Act—Lacues. 

The contention that upon the true construction of the Courts 
(Emergency Powers) Act, 1914, @ mortgagee is entitled to realize 
his security by sale, provided only he is in fact in possession, 
even though wrongfully, is ill-founded. 

A purchaser who completed his purchase from a mortgagee 
who, he knew from the replies to requisitions, had gone into 
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possession after the commencement of the Courts (Emergency 
Powers) Act, 1914, without the leave of the court is not a bona fide 
purchaser for value without notice. 

If the purchaser wished to rely on a waiver of the illegality by 
the vendors, it was his business to discover that such waiver 
had, in fact, taken place, and he was not entitled to assume a 
waiver. 

Section 21, s-s. (2), of the Conveyancing Act, 1881, does not 
protect such purchasers. 

The defendant purchasers were held to be only entitled as 
transferees pro tanto from their mortgagee vendor of the mortgage 
debt in proportion to the various purchase prices paid by them. 

In re Provident Association of London and Gollogaby’s 
Contract, 1917, 1 I.R. 240, commented upon. 


Action. This was an action by a second mortgagee of 
leasehold houses for redemption and possession against the 
defendants, the legal personal representatives of Mrs. Bell, 
deceased, who was the first mortgagee, and the several 
purchasers from her in 1918 of the mortgaged property. The 
most important question in the action was whether, having 
regard to s. 1, s-s. (1) (b), of the Courts (Emergency Powers) 
Act, 1914 (which came into operation on 4th August, 1914) 
Mrs .Bell had power to sell. In 1911 the mortgagor became 
bankrupt, and thereupon the plaintiffs went into and continued 
in possession of the mortgaged property until December, 1914, 
when Mrs. Bell, without any objection on the part. of the 
plaintiffs, and without having applied to the court for leave, 
went into possession, and in March, 1915, under the power 
conferred on her by s. 29 of the Conveyancing Act, 1881, 
appointed a receiver, whereupon and in consequence whereof 
she went out of possession. In 1918 and 1920 Mrs. Bell, 
holding herself out as being mortgagee in possession, and 
without the leave of the court, purported to sell the mortgaged 
property to the other defendants, who completed with the 
knowledge gained from the vendor’s replies to their requisitions 
that their vendor went into possession after the commencement 
of the Act of 1914, and without having applied to the court 
for leave either to go into possession or to sell. There were 
various grounds of defence: First, that the vendor was in 
possession in fact from December, 1914, up to the time she 
sold as the appointment by her in March, 1915, of a receiver 
was nugatory, on the principle of In re Prytherch, 1889, 
12 Ch. D. 590. Secondly, that they were purchasers for value, 
without notice of the fact that their vendor could not exercise 
her power of sale. Thirdly, that, even assuming they had 
notice, they were justified in assuming waiver by the flaintiffs 
of the benefit of the Act of 1914. Fourthly, that they were 
entitled to the benefit of the protection of s. 21, s-s. (2), of the 
Conveyancing Act, 1881. Fifthly, that the plaintiffs had been 
guilty of laches. 

LAWRENCE, J., after stating the facts, said: The act of 
Mrs. Bell of going into possession after the commencement of 
the Act of 1914, and without the leave of the court, was in 
direct contravention of s. 1, s-s. (1) (0), of that Act and 
unlawful. In March, 1915, Mrs. Bell terminated her unlawful 
possession by appointing a receiver under her statutory power, 
as indeed it was her duty to do; see Tillett v. Nizon, 1883, 
25 Ch. D. 238. The contention that upon the true construction 
of the Act of 1914 a mortgagee is entitled to realize his security 
by sale, provided only he is in fact in possession even although 
wrongfully, is ill-founded. The exception from the prohibition 
in s-s. (1) (b) of s. 1 in favour of “ a mortgagee in possession ” 
selling must be limited to a mortgagee who is lawfully in 
possession, and does not extend to one who has wrongfully 
taken possession in contravention of the express provisions of 
the Act. In the Irish case of In re Provident Association of 
London and Gollogaby’s Contract, supra, it was held that the 
exception was restricted to a mortgagee who was in possession 
at the commencement of the Act of 1914, and did not extend 
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to a mortgagee who had entered into possession after that 
date, even with leave of the court ; but it is not necessary to 
express an opinion upon the correctness of that decision, as 
Mrs. Bell was not in possession even in fact when she purported 
to sell. Therefore Mrs. Bell had no right at that time to 
exercise her power of sale. The defence of the purchasers 
that they are bona fide purchasers for value without notice 
cannot avail in face of the direct notice they received that 
the vendor had gone into possession after the commencement 
of the Act, and without the leave of the court, nor is there any 
evidence that the defendants did in fact act on an assumption 
that the plaintiffs had waived their rights to the benefit of the 
Act. If the defendants intended to rely on a waiver of the 
‘ illegality, it was their duty to make proper enquiries whether 
such waiver had in fact taken place. Section 21, s-s. (2), of 
the Conveyancing Act, 1881, does not afford any protection. 
An attempted exercise of her power of sale by Mrs. Bell in 
contravention of the Act of 1914 is outside the purview of 
that protection and is not a mere “improper or irregular ” 
exercise of her power. The effect of the Act of 1914 is a 
complete abrogation of the power unless the requirements of 
the Act are complied with. Nor is there any evidence of 
waiver in fact by the plaintiffs. Delay in taking proceedings 
for a period falling short of the time fixed by some Statute of 
Limitations is often relied on, but each case must depend on 
its own particular facts. Having regard to the fact that in no 
instance did the plaintiffs know of the sale until after com- 
pletion, and that shortly after each purchaser received a 
warning that his title was open to question, and that the 
plaintifis had done nothing that could have led any of the 
purchasers into the belief that they had waived their rights 
under the Act, and that none of them did any act between 
the date of his purchase and the date of the issue of the writ 
in February, 1925, which could materially have affected the 
equities between the parties as they existed when the plaintiffs 
first had knowledge of their rights, the defence of laches also 
fails. ‘The defendants are entitled to be treated as transferees 
pro tanto of the mortgage debt in the proportions of the 
purchase prices paid to Mrs. Bell in respect of each lot. 

CounsEL: Owen Thompson, K.C., and G. E. Timins ; 
Jenkins, K.C., and H. H. King ; Hewitt, K.C., and J. M. 
Paterson. 

Soxicitors : Gale Thomas & Son ; H. B. 
Wedlake, Saint & Co. 

[Reported by L. Morgan May, Heq., Barrister-at-Lew 


Wood & Sons ; 


Rely-a-Bell Burglar and Fire Alarm Company Lid. v. Eisler 
and Others. 


Russell, J. 25th, 26th, 30th and 31st March. 


RESTRAINT OF TRADE—REASONABLENESS—NEGATIVE STIPU- 
LATION—MASTER AND SERVANT—COVENANT NOT TO ENTER 
INTO OTHER EMPLOYMENT OR BE INTERESTED IN THE 
Simitar Business oF ANOTHER CompANY—INJUNCTION 
DAMAGES. 


Where a company covenanted to employ an inventor and 
the inventor agreed to serve for a period of five years and 
covenanted during that time not to enter other employment or be 
interested in the similar business of another company, and within 
the period left the service of the company and entered the service 
of another company carrying on a similar business. 

Held, that an injunction could not be granted restraining the 
inventor continuing in the employment of the new company. 

Whitwood Chemica] Company v. Hardman, 1891, 2 Ch. 416; 
Ehrman v. Bartholomew, 1898, 1 Ch. 671; ond Chapman v. 
Westerby, 1913, W.N. 277, followed. 

Held, further, that an injunction would be granted restraining 
the inventor until the end of the period from being interested in 
the business of the new company, and an enquiry directed as to 
the damages caused by the inventor’s breach of the agreement. 





Action. This was an action in which the plaintiffs claimed 
(1) a declaration that until 5th April, 1927, one Eisler, an 
inventor, was bound not to enter the employment of any 
company, firm or individual other than that of the plaintiff 
company, or to be interested in the business of any other 
company, firm or individual installing or dealing in burglar or 
fire alarms ; (2) an injunction restraining Eisler in the terms 
of the declaration asked for above ; (3) an injunction restrain- 
ing the defendant company until 5th April, 1927, from 
employing the inventor ; and (4) damages. The facts were as 
follows: By an agreement dated the 5th day of April, 1922, 
between the plaintiffs and the defendant Eisler, the inventor, 
the plaintiffs agreed to employ and the inventor agreed to serve 
for a period of five years from the date thereof. It was (inter 
alia) provided by the agreement as follows: “‘ The inventor 
during the term of his employment with the company shall 
not enter into any other employment, but shall do his best to 
promote the interests of the company and shall in all respects 
serve them faithfully, and shall not during the said term be 
interested in the business of any other company, firm or 
individual installing or dealing with burglar or fire alarms.” 
In 1925 the inventor, in breach of his covenant, left the 
Service of the plaintifis and entered the service of a newly 
formed company carrying on a similar business, and was 
allotted shares in that new company and appointed a director 
thereof and engineer at a salary. 

RusseE.t, J., after stating the facts, said : It has been argued 
that as the clause is in restraint of trade it is void at law, 
because the plaintifis have not shown that it is reasonably 
necessary to protect their business. Reliance is placed on 
Whitwood Chemical Company v. Hardman, 1891, 2 Ch. 416, 
and the cases there cited. Those authorities which deal with 
the rights and obligations of the parties to an agreement under 
clauses applying to the period when the term of service has 
come to an end in accordance with the agreement, have no 
application to the rights and obligations of master and servant 
under clauses applying to the period of service stipulated for 
by the contract. In this case the first branch of the clause 
provides for undivided and faithful service, and the second 
branch for the prevention of the servant’s duty conflicting 
with his interest. Such provisions must from their nature be 
valid in law. It is then argued that even if the clause is valid 
in law, yet no injunction can be granted to restrain a breach 
of it, the only remedy being one in damages, and reliance is 
placed on Ehrman v. Bartholomew, 1898, 1 Ch. 671, and 
Chapman v. Westerby, 1913, W.N. 277. _In each case, during 
the period of service stipulated for there has been a breach 
by the defendant of a negative stipulation contained in the 
contract, and the motion asks in general terms for an injunction 
which would have restrained him from entering anybody's 
employment or engaging in business, and also asks for an 
injunction to restrain him from remaining in the employment 
of a particular person. In each case the courts refused to 
enforce the stipulation by injunction on the ground that to 
do so would be to grant specific performance of a contract of 
service, a thing which the court will never do. It was argued 
that if in those cases the covenants had been enforced, the 
servant could neither have made his living by serving or by 
carrying on business independently, whereas in this case the 
latter is not prohibited. I think that if the defendant were 
restrained according to the terms of the covenant, he would, 
as was said in Chapman v. Westerby, supra, be forced to remain 
idle and starve. In the face of these decisions I cannot grant 
an injunction restraining Eisler continuing in the employment 
of the defendant company. It has been argued that the 
defendant company can be restrained from keeping Eisler in 
their employment, and certain dicta of Crompton, J., in 
Lumley v. Gye, 1853, 2 E. & B. 216, are relied on. Buta 
series of injunctions against each successive new employer 
would, in effect, be a decree for the specific performance of a 
contract of personal service. The only remedy of the plaintifis 





670 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 





May 29, 1926 








in respect of the first branch of the clause is in damages. As 
to the second branch of the clause, it is clear that Eisler is 
interested in the business of the defendant company, because 
he holds one-fourth of the issued capital. Accordingly, I 
declare that Eisler is not entitled to enter or continue in the 
employment of the defendant company or be interested in 
their business or any business dealing in or installing burglar 
or fire alarms. That is a declaration of an obligation. There 
will be an injunction restraining Kisler until 5th April, 1927, 
from being interested in the business of the defendant company 
or any business dealing in or installing burglar or fire alarms, 
and an enquiry as to the damages caused by Eisler’s breach 
of the agreement. 

CounsEL: Bennett, K.C., and W. F. Waite ; Winterbotham. 

Soxicitors : Raleigh S. Smallman ; Copley, Singleton & Co. 

[Beported by L. Moncamw Mar, Eeq., Barrister-at-Law.) 


In re Park Ward & Co. Lid. 
20th April. 
ComMPANY—WINDING-UP—DEBENTURE ISSUED AFTER 

PETITION PRESENTED BUT BEFORE WINDING-UP ORDER— 

VaLipity OF DEBENTURE—SUMMONS FOR DECLARATION 

or—Costs—CompaNies (CONSOLIDATION) Act, 1908, 

8 Edw. 7, c. 69, s. 205, s-s. (2). 

The fact that a person to whom a debenture was granted after 
a petition to wind the company up had been launched had 
knowledge of the launching of such petition does not prevent the 
court from validating that debenture, if it was given for money 
advanced by the debenture-holder for the purpose of bona fide 
assisting the company to pay wages, and the costs of the applicant 
to such an application to validate his debenture, notwithstanding 
8. 205 (2) of the Companies (Consolidation) Act, 1908, and of the 
liquidator, may be paid out of the assets of the company. 

In re Wiltshire Iron Company, 1868, L.R. 3 Ch. 443, applied. 


Romer, J. 


Summons in Company Winding-up. This was a summons 
taken out by a debenture-holder for an order validating his 
debenture, notwithstanding s. 205 (2) of the Companies 
(Consolidation) Act, 1908, which provides that in the case of 
& winding-up by or subject to the supervision of the court 
every disposition of the property of the company made after 
the commencement of the winding-up shall, unless the court 
otherwise orders, be void. The facts were as follows: There 
was a petition for the winding-up of a company presented on 
the 8th of December last. On the 16th of December a deben- 
ture was issued by the company to secure a sum of £1,200 
advanced by the debenture-holder for the payment of the 
wages of the staff of the company. When the debenture- 
holder agreed to advance the money he was aware that a 
petition to wind up the company had been presented. On 
12th January, 1926, an order was made for the compulsory 
winding-up of the company. 

Romer, J., after stating the facts, said :—At the time when 
the debenture was issued it was reasonably obvious that if 
the wages were not paid, the business of the company could 
no longer be carried on. The debenture-holder was induced 
to agree to advance the £1,200, for the purpose of preserving 
the business as a going concern, and to enable the company 
to avoid its business being paralysed. The transaction was 
clearly one which was anticipated by Lord Cairns in In re 
Wiltshire Iron Company, 1868, L.R. 3 Ch. 443, at p. 446. 
It has been suggested that the application ought not to 
succeed as the applicant was aware of the presentation of 
the petition at the time when he advanced the money. If 
it were to be held that no one who had knowledge of the 
presentation of a petition could enter into any arrangement 
with the company concerned, such a decision would, it seems, 
have the effect of depriving the company of the benefit which, 
according to Lord Cairns, the provisions in the section were 
intended to secure. The application, therefore, succeeds. 





With regard to the costs, the applicant ought not to be obliged 
to come to the court at his own risk. What he did was for 
the benefit of the company, and not of himself. The costs 
of the applicant, and of the liquidator, must be retained out 
of the assets. 

CounseEL : Sir Thomas Hughes, K.C., Wilfrid Hunt, Clayton, 
K.C., and W. F. Swords. 

Soricitors: Buleraig & Davis ; Doyle, Devonshire & Co. 


[Reported by L. Morg@an May, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division 
Peagram v. Peagram. 20th and 21st April. 
Lord Hewart, C.J., Avory and Shearman, JJ. 


HvusBaND AND WirE—MAINTENANCE ORDER—ORDER MADE 
By A Dominion CourT—CONFIRMATION BY JUSTICES IN 
ENGLAND—MODIFICATION OF SUM PAYABLE—JURISDICTION 
or Justices—APPEAL By CASE STATED—SUMMARY JURIS- 
DICTION (MArRieD Women) Act, 1895 (58 & 59 Vict., c.30), 
88. 7, 11—MaInTENANCE ORDERS (FAcILITIESs FOR ENFORCE- 
MENT) Act, 1920 (10 & 11 Geo. 5, c. 33), ss. 1, 3, 4, 7. 


(1) Where a maintenance order made by a court in one of 
His Majesty's Dominions has been confirmed by a court of sum- 
mary jurisdiction in this country under the Maintenance Orders 
(Facilities for Enforcement) Act, 1920, there is no statute or 
decision which takes away the jurisdiction of the King’s Bench 
Division to hear by way of a case stated an appeal from the 
decision of the confirming justices. 

(2) Upon an application in this country under the Maintenance 
Orders (Facilities for Enforcement) Act, 1920, to confirm a 
maintenance order made in a court in one of His Majesty’s 
Dominions under which the husband is to pay over £2 a week, 
the order may be confirmed with such modifications “ as to the 
court after hearing the evidence may seem just.” But there 
is no indication in the Act that upon such an application the 
confirming justices must reduce that amount to the £2 a week 
mentioned in s. 7 of the Summary Jurisdiction (Married Women) 
Act, 1895. 


Case stated by justices of Hatherleigh (Devon). The 
appellant, Charlotte Ada Peagram, preferred an information 
under the Maintenance Orders (Facilities for Enforcement) 
Act, 1920, at the Okehampton (Devon) petty sessions against 
the respondent, Horace Lewis Peagram, who was thereupon 
summoned to show cause why an order dated 24th July, 1925, 
made by the Adelaide (Atstralia) police court ordering the 
respondent to pay £5 10s. a week for the maintenance of the 
appellant and her child should not be confirmed either with 
or without modification. On 16th November, 1923, the 
Adelaide police court made an order under the Married 
Women’s Protection Act, 1896 (Australia), directing the 
respondent to pay the appellant £2 a week for the maintenance 
of herself and her child. On 9th April, 1924, upon application 
by the appellant, the petty sessions at Okehampton confirmed 
that order under the Maintenance Orders (Facilities for 
Enforcement) Act, 1920. Upon application by the appellant 
on 24th July, 1925, to the Adelaide police court under the 
Married Women’s Protection Act, 1896 (Australia), the order 
of 16th November, 1923, was varied and the respondent was 
provisionally ordered thereafter to pay £5 10s. a week to the 
support of the appellant and her child. No evidence was 
given as to the means of the respondent. The justices 
confirmed the order made at the Adelaide police court on 
24th July, 1925, but modified the weekly sum payable there- 
under from £5 10s. to £2 10s. They held that the meaning 
and intention of s. 4 of the Maintenance Orders (Facilities 
for Enforcement) Act, 1920, enabled them to modify or vary 
the order by reducing it to the limit prescribed for any such 
orders made by a petty sessional court in England, and that 
in doing so they were justified in following the advice tendered 
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to the Secretary of State as contained in Home Office circular 
dated 15th June, 1925. That advice in the circular, which 
was headed “ Maintenance Orders (Facilities for Enforcement) 
Act, 1920,” was as follows : “‘ The Secretary of State is advised 
that any ‘ variation’ of an order which has been confirmed 
under s. 4 must be confirmed within the limits of English law, 
e.g., the amount payable to a wife for her maintenance must 
not exceed 40s. a week.” The additional ten shillings a week 
was payable under the Married Women’s (Maintenance) 
Act, 1920, in respect of the child of the appellant. 

Lord Hewaart, C.J., said two points were taken by way of 
preliminary objection that no appeal lay to this court. First, 
that the decision in Manders v. Manders, 1897, 1 Q.B. 474, 
showed that a court of summary jurisdiction on an application 
for an order under the Summary Jurisdiction (Married Women) 
Act, 1895, could only, by s. 11 of that Act, state a case upon a 
point of law to the Probate, Divorce and Admiralty Division, 
and not to this court. Secondly, that if the order had been 
made at Okehampton and the husband had desired to appeal 
under s. 4 (7) of the Maintenance Orders (Facilities for 
Enforcement) Act, 1920, the appeal would be to the Probate, 
Divorce and Admiralty Division, and that it could not be 
right to compel the husband to go to that Division while the 
wife if dissatisfied in some such way as in this case could ask 
for a case stated to the King’s Bench Division. Now, the 
question in the present case was not the same as in Manders v. 
Manders, supra, and in that case the decision was given with 
some doubt. Rutter v. Rutter, 1903, 2 K.B. 270, was in point 
here, and if the matter had been raised by certiorari or in 
proceedings for a writ of mandamus, it would have been 
proper for this court to have dealt with it, for it came very near 
the class of cases dealt with in that manner. He was not 
satisfied—he deliberately put it in that way—that there was 
anything in the Maintenance Orders (Facilities for Enforce- 
ment) Act, 1920, or in any decision of the courts which took 
away the jurisdiction of this court to entertain the question 
raised by this special case. . 

The question now to be decided was whether the justices 
rightly interpreted certain of the provisions of the Maintenance 
Orders (Facilities for Enforcement) Act, 1920. The scheme of 
the Act was to facilitate the enforcement in England and 
Ireland of maintenance orders made in other parts of His 
Majesty’s Dominions and Protectorates, and vice versa. 
By s. 4 (1) a maintenance order made in His Majesty's 
Dominions outside the United Kingdom was only provisional 
until confirmed by a court of summary jurisdiction here. The 
person summoned to show cause could, by s. 4 (3) raise any 
defence which might have been raised in the original pro- 
ceedings. By s. 4 (4) the only limit set to the modifications 
which might be made if the order was confirmed was such 
modifications “‘ as to the court after hearing the evidence may 
seem just.” If the justices were to confirm the order it would 
thus be seen that the only limit set to the modifications which 
might be made was that they must be in accordance with the 
provisions of s. 4 (4). Section 4 (6) of the same Act dealt with 
a totally different and later stage, the stage where the order 
had been confirmed with or without modifications, and it was 
desired to rescind or vary it. The argument based upon that 
provision, which was accepted by the justices, was twofold. 
It mixed up modification with variation and it was said that 
upon any variation the figure, if above £2, must, without regard 
to any evidence at all, be reduced to £2 because of the provisions 
of s. 7 of the Summary Jurisdiction (Married Women) Act, 
1895. In the present case no evidence was offered by the 
respondent, but on his behalf a universal proposition of law 
was put forward that in no case could the sum of £2 a week 
be exceeded. That argument was sought to be enforced by 
reference to the Home Office circular as to which three blunders 
were committed : (1) the circular was treated as being evidence 
which it was not, or a statement of the law which it was not ; 
(2) what it said as to the subsequent variation was treated 





as if it referred to the original confirmation; and (3) what 
it said about the subsequent variation was wholly misunder- 
stood. The argument repeated before this court was that 
upon the subsequent variation—and the variation was treated 
as if it were the original modification—the maximum which 
could be ordered was £2. That argument was based upon 
the Act of 1895, and it was said that because under that Act 
an order which prescribed a sum less than £2 could not be 
varied so as to increase the amount to more than £2, therefore 
an order made under the Act of 1920 where it was for the 
payment of a sum exceeding £2 must be reduced to that 
figure. It was an interesting and ingenious example of the 
perfect non sequitur. The justices’ view was contrary to the 
clear provisions of the Act and involved a profound mis- 
understanding of its scope, which was to enforce in this country 
orders made in other parts of His Majesty’s Dominions. 
For that purpose our existing machinery was employed, 
but nowhere was there to be found any indication that an 
order made by a court in the Dominions for a sum exceeding 
£2 must be reduced to a sum of £2 a week. The justices 
had misdirected themselves in point of law. The appeal 
must be allowed and the case remitted to the justices, with 
a direction as to the meaning of the Act of 1920. 

Avory and SHearMan, JJ., gave judgments to the same 
effect. 

CounsEL: for the appellant, St. J. @. Micklethwait ; 
for the respondent, J. L. Pratt. 

Soxicirors : for the appellant, Freshfields, Leese & Munns ; 
for the respondent : Sharpe, Pritchard & Co., for S. EB. Crosse, 
Exeter. 

[Reported by Cotrn Clayton, Esq., Barrister-at-Law.) 


Probate, Divorce and Admiralty 
Division. 

In The Estate of Sir Joseph White Todd, Bt., deceased. 

21st April. 

WILL AND CopDICIL DEALING wiTH ENGLIsH EstatE—LATER 
WILL DEALING witu Estate IN UNITED STATES AND 
Cusa—THE THREE INSTRUMENTS ADMITTED TO PROBATE— 
EXAMINED AND SEALED Cory OF AMERICAN WILL RETAINED 
IN REGISTRY AND ORIGINAL OF AMERICAN WILL TO BE 
HANDED OUT TO THE EXECUTRIX THEREOF. 


Where a testator executed a will and codicil dealing with his 
English estate, and later executed a will dé&aling with his estates 
in America, the court directed that the three instruments should 
be admitted to probate here, but that the document to be retained 
in the Registry should be an examined and sealed copy of the 
American will, and that the original of that will should be handed 
out to the widow as sole executriz. 7 


These were cross-motions respecting the testamentary 
dispositions of the late Sir Joseph White Todd, Bt., of Eaton 
Place, London, and Morenish Lodge, Killin, in Perthshire, 
who died on 19th February, 1926. The question was whether 
a will in American form made in New York on 13th January, 
1926, and dealing only with property in the United States 
and in Cuba, should be included in the probate. For the 
widow it was contended that the testator died domiciled in 
England. He and Lady Todd were married in June, 1925. 
The testator left large estates in Great Britain and substantial 
assets in the United States and Cuba. By his will dated 
15th June, 1925, he appointed Mr. Walter Percy Norton and 
Sir John Ashley Mullens his executors. He bequeathed to 
his wife his house in Eaton Place and all his stocks, shares, 
bonds, and other securities which at the time of his death 
might be held for his account in the United States ; and he 
declared that all duties, including estate duty payable in 
respect of the specific and pecuniary bequests or other gifts 
in his will, should be borne by and paid out of his residuary 
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estate, which he left to certain nephews and nieces. By a 
codicil dated 18th November, 1925, he left his wife a legacy 
of £30,000. By his will of 13th January, 1926, the deceased 
devised and bequeathed all his property in the United States 
of America and the Republic of Cuba to his wife absolutely, 
appointing her sole executrix thereof. He declared that that 
will should not affect nor apply to any property or property 
rights whatsoever of which he might be possessed at the time 
of his death other than those therein set forth. Counsel moved 
that the American will should be excluded from the probate 
of the English will and codicil, and referred to In the Goods 
of Schenley, (1903) 20 T.L.R. 127; In the Goods of Murray, 
1896, 4 65; and In the Goods of Astor (1876), l P.D. 150. 
For the testator’s English executors it was argued that the 
American will affected the destination of part of the English 
assets. If Lady Todd did not prove that will in the United 
States or Cuba, then it should be open to the executors of the 
English will to prove it. Lady Todd might be better off if 
the American will was not proved. 

The Presipent, in the course of his judgment, said that he 
assumed that substantial interests were involved, the testator 
being possessed of large properties in the United States and 
Cuba and in this country. He had made a will in accordance 
with the Wills Act, 1837, by which he purported to dispose 
of the whole of his assets. Later he took advice with regard 
to the laws of the United States and of Cuba and made an 
independent will disposing of estates in those countries. He 
did not purport to annul some of the dispositions of his earlier 
will which affected these properties. One disposition affected 
estate duties which would also affect members of his family, 
and that disposition was not revoked by the later will. The 
later will was entitled to probate here and was effectual on the 
face of it. The second testamentary disposition was not 
independent but interdependent. It was said that the proper 
course to adopt was that the documents having direct relation 
to the property here should be admitted to probate, and also 
the American will. In 1844 it became necessary to consider 
in the Prerogative Court questions arising here; and the 
principles were explained according to the practice of the 
Ecclesiastical Courts—namely, “that all papers entitled to 
probate must be admitted to probate.” It was absolutely 
clear that there was no obligation on a party to propound a 
will dealing with property entirely outside the jurisdiction. 
In this case it seemed that the executors of the English will 
were entitled, and it was their duty, to take probate of the 
three instruments which were interdependent instruments, 
and he (the learned President) decreed that they should take 
probate of those three instruments. If the widow was left 
free to proceed in the United States and Cuba to take probate 
of the American will it seemed.that proper regard would 
have been had to everybody’s interests. In 1842 Sir Jenner 
Fust found that documents so interdependent ought to be 
proved by the filing of a notarial copy. 

Continuing, the President said that he proposed to direct 
that the three instruments be admitted to probate, but that 
the document to be retained in the Registry as evidence of 
the American will should be an examined and sealed copy ; 
and the American will should be handed out to the widow, 
who no doubt intended to proceed to probate in America. 
Costs of both parties out of estate. 

CounsEL: Norman Birkett, K.C., and H. D. Grazebrook ; 
Bayford, K.C., and T. Bucknill. 

Souicrtors : Slaughter & May ; Norton, Rose & Co. 


(Reported by C. G. TaLbot-PonsonsBy, Ksq., Barrister-at-Law.} 


A UNIVERSAL APPEAL. 


To Lawyers: For a PostcarpD on A GUINEA FoR A MoDEL 


Form oF Bequest To Tse HospiTat ror EpiLersy 
AND PaRaLysis, Marpa Vacs, W. 





The Study of the Year Books. 


Dr. W. C. Bolland delivered the first of two lectures 
introductory to ‘“ The Study of the Year Books,” at University 
College, on Wednesday of last week. He began by stating that 
there was no branch of our national literature of which the 
very large majority of people of much more than average 
education and culture, people with well-developed literary 
proclivities, knew so little as they did of our old legal Year 
Books, which, though for the moment he had called legal 
Year Books, were chronicles of many another thing than of 
law and law courts. Yet these books were a part of our 
national literature of which we ought to be extremely and 
especially proud. The glory of the Year Books was England’s 
alone—no other country had ever produced anything like 
them. The lecturer then drew a vivid picture of Westminster 
Hall in the early years of Edward I. when the three law courts 
were sitting, the Court of Common Bench or Common Pleas, 
the Court of King’s Bench, and, if in those early days it was 
correct to so call it, the Court of Chancery, with the two kinds 
of counsel who then practised, those who were called appren- 
tices of the law, who corresponded very closely with the 
barrister of the junior Bar of to-day, and the serjeants who, 
in some respects, though not in all, might be said to be repre- 
sented by the King’s Counsel of the present time. These 
were created by royal writ from the ranks of the apprentices. 
They were distinguished by their wigs, the serjeants wearing, 
as in later days, the coif. The hall, he said, must have been 
little short of a Babel, with its crowd of serjeants, apprentices, 
clerks, attorneys, litigants, witnesses, jurors, together with, 
in the case of the King’s Bench, prisoners and gaolers. Then 
there were stalls at which parchment and ink and pens and 
refreshment were sold, as well as stalls of many other kinds, 
with their customers chattering with the stallholders, as many 
of the outside public as chose to come in strolling about from 
court to court and from stall to stall—there were no seats 
except for the judges and the officials—and he knew not what 
else beside. Every now and again there seemed to have been 
something like an open riot in the hall when one of the King’s 
greater subjects came attended by a retinue of his people ; 
every now and again there were more-or-less savage assaults 
made by the parties to actions upon one another; and some- 
times even the very officers of the courts quarrelled and 
fought among themselves. On one occasion, certainly, a 
chancery clerk attacked and killed a colleague, a crime for 
which he was immediately hanged. Somewhere there was a 
little company of men, who, in some sort of shorthand of their 
own, were setting down in the living language of the day— 
that Anglo-Norman which was for so long afterwards that 
in which the courts conducted their business—the speeches 
and arguments of the serjeants, their pleas and counter-pleas, 
the matters of fact for which they spoke, the quips, the 
criticisms by the court, the sometimes not over-soft per- 
sonalities of serjeant to serjeant, of the justices to the serjeants, 
and sometimes even of one justice to another, the judgments 
of the court—whatever might interest them. And what they 
wrote down was the seed from which what we called to-day 
the Year Books grew. It was not in Westminster Hall alone 
that these mediwval reporters were ever listening and making 
their notes, but from time to time in Yorkshire, in Kent, in 
Cornwall, in every county throughout England when the 
King’s justices went on their periodical circuits, or Eyres 
as they were called, commissioned to try every kind of plea, 
both civil and criminal. These medieval reporters, besides 
noting down the daily details of the courts’ proceedings, wrote 
full accounts of all the pomp and ceremony that accompanied 
the opening of these visitations, with many a quaint detail of 
the proceedings customary on such occasions, such, for example, 
as the searching of all the neighbouring taverns for musty or 
bad wines. All these matters lived for us over again in our 
old Year Books, which were the earliest systematic reports of 
oral debate ever made anywhere. In 1300, and even before 
then, English lawyers were systematically reporting what 
of interest was said in courts; and who else in Europe was then 
trying to do the like, to get down on paper, or parchment, 
the shifting play of argument and counter-argument, the 
retort, the quip, the expletives? Could we, for example, 
hear what was really said in the momentous councils of the 
Church, what was really said at Constance or Basle, as we 
could hear what was really said at Westminster, and at York, 
and in every other county, centuries before the beginning of 
the conciliar age? In these old Year Books we could hear 
the actual colloquial phrases and idioms used by the cultured 
classes in England as they went about their daily business 
600 years ago. From no other source could we get direct 
information in regard to the French spoken in England in the 
Middle Ages. In these respects the Year Books were unique— 
there was nothing like them anywhere else. We had no 
Year Books identifiable as such before the beginning of the 
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reign of Edward I. The earliest identifiable Year Book in 
existence was one of the eighteenth year of Edward I, 1289- 
1290. From that time onwards until 27 Henry VIII, 1535, 
we had a fairly perfect succession of them. There were a few 
terms of Edward I’s, and some later reigns, missing. In the 
reigns of Henry VII and Henry VIII there were more serious 
intermissions, and the Year Books stopped finally in 1535, 
when their place was taken by printed reports made by 
counsel, who published them in their own names. The books 
coming to us from the Middle Ages were written in French, 
using the word loosely. It was not really French—it was a 
variety of French which used to be called Norman-French. 
The better name for it was Anglo-Norman. These old books 
consisted of pages of parchment of various sizes, folio and 
quarto and odd sizes. The volumes were scattered about the 
country, in the British Museum, at Cambridge and Oxford, in 
the libraries of the Inns of Court. Some were in bindings 
which were centuries old, possibly their original bindings ; 
or they had been bound, or re-bound, in more modern; and 
others were in quite modern bindings. And some had had 
their margins so barbarously shorn that the side notes were 
too badly mutilated to be now intelligible. There were at 
that time two different and distinct kinds of script in use, 
known as court hand and cursive hand. The court hand was 
used for more formal documents which were going to be filed, 
other documents were written in the cursive hand, and this 
was used for the Year Books. For the most part they were 
written well and clearly—the chief difficulty lay in the manifold 
abbreviations used by the writers. It would be scarcely 
an exaggeration to call the script of our early Year Books a 
mass of abbreviations. The generally-received opinion to-day, 
though it had not always been the case, was that the Year 
Books were in no sense official, but that they were purely 

rivate productions. Available evidence was against their 

aving been written for the purpose of citation in court. 
Maitland had been at first inclined to believe that they were 
something of the nature of a student’s notebook, though later 
he seemed disposed to revise his opinion. Pleading in the 
King’s Court of the Middle Ages was entirely different from 
pleading in the King’s Courts of to-day. In the time of the 
Year Books the issue to be tried was not definitely settled until 
the parties came into court. The final settlement of the issue 
was fought out between the solicitors of the respective parties, 
and they came into court rather uncertain as to the line that 
would be’best for them to take, being very uncertain what 
line the manceuvring of the other side would allow them to 
take. It was obvious that a book which told the practitioner 
of all the various forms of pleas which serjeants had made in 
cases like his own, and of the successful objections which 
other serjeants had made to them—for the unsuccessful 
argument was reported as well as the successful—or of the 
views which the justices had taken of this plea or that, or of 
the reasons why they had approved or disapproved of it, 
would, if he had it at his fingers’ ends, be invaluable to him. 
** Who wrote the Year Books ? ’”’ had been the subject of much 
discussion, and no really certain answer had been found. So 
far as there was good reason to believe, not a single manuscript 
written in court now survived. The manuscripts which came 
down to us were probably not for the most part even copies. 
Expanded copies were made almost certainly in the first 
instance by the actual reporters while all that had happened 
in court was fresh in their memories, but copies of these, and 
copies again of these, and later copies again were made, 
probably by some organization of a more or less commercial 
nature, who employed the original reporters and then had 
copies of their reports made for sale and profit. It was pretty 
certain that these copies were made in two different ways. 
The original version was probably sent to some centre by the 
actual reporter. There it was read aloud and taken down by 
hired scribes as they heard it, or as they thought they heard it. 
These copies made in that way from dictation seemed to have 
then been distributed to other scribes, who copied what they 
saw, or again, what they allowed themselves to believe they 
saw. And it was to this successive copying and recopying 
by incompetent, and possibly weary, scribes who clearly 
never read over what they had written—and it did not appear 
to have been anybody else’s business to read it over—that we 
might attribute the mass of omissions and obvious blunders 
of which the manuscripts which had survived were full. 
Fortunately one advantage had resulted from this extensive 
copying system. In many instances there were two, or three, 
or even more manuscripts surviving, and in many instances it 
was quite possible to correct the blunders of omission and 
commission in one manuscript by the aid of another one. For 
the scribes, happily, did not all make just the same mistakes. 
That, so far as he could go into the matter in the compass of 
an elementary introduction, was the way in which the manu- 
script Year Books, as we had them to day, came into existence. 
They commenced with notes taken in court during the actual 








hearing of the cases reported, and after being expanded they 
were sent to some commercial scriptorium and copied, as he 
had explained. In many cases there seemed to have been two, 
or even more, original reports, differing widely from each 
other according to the importance which the different reporters 
attributed to this or that point in the development of the case, 
reports which were quite uncollatable and were sometimes 
difficult to identify as reports of the same case, and it was more 
than likely that some of those doubly or trebly reported cases 
had not been identified as the came case, but had been looked 
upon as different ones. For it was very seldom that in any 
case names were given on which one could rely, initials being 
nearly all the information supplied. Often these were invented 
initials, just a mere A and B. Frequently the report merely 
said that a ‘‘ man’”’ or a “ woman ”’ brought an action against 
another man or woman. Samples of pleas and arguments 
available, or not available in particular circumstances, were 
what they wanted, and the mere names of the people in the 
course of whose actions those particular circumstances occurred 
did not matter a straw. From these varying original reports 
there came down to us a series of copies and re-copies. It 
would be seen from what he had said how necessary these old 
books must be to the legal historian and to the historical 
student of every kind, and this he would endeavour to make 
clear in his concluding lecture. 








Societies. 
The Law Society. 
HONOURS EXAMINATION. 

At the Examination for Honours of candidates for admission 
on the Roll of Solicitors of the Supreme Court, the Examina- 
tion Committee recommended the following as being entitled 
to honorary distinction : 

First CLAss. 

Reginald Pilkington, LL.B., Leeds (Mr. Alfred Ernest 
Greaves, of the firm of Messrs. Greaves & Atter, of Wakefield) ; 
Thomas George Davis (Mr. Austin Gardner Hubbard, of 
London). 

SECOND CLASS. 

John Austin Brown (Mr. Gustavus Phelps Symes, B.A., 
B.C.L., of the firm of Messrs. Bowen & Symes, of Weymouth, 
and Mr. Frederic Robert D’Oyly Monro, of the firm of Messrs. 
Monro, Saw & Co., of London); Philip Kynaston Cross, B.A. 
Oxon. (Mr. Robert Reginald Johnston Turner, of the firm of 
Messrs. E. F. Turner & Sons, of London); Thomas Edwin 
Easterbrook (Mr. Joseph Kenny, of the firm of Messrs. Kenny 
and Co., of Torquay, and Messrs. Evelyn Jones & Co., of 
London); Hyman Fishman (Mr. William George Elsmore, 
of London); Robert Montague Galsworthy, B.A. Cantab. 
(Mr. Stuart Ernest Trotter, B.A., of the firm of Messrs. Trotter, 
Goodhall & Patteson, of London) ; Thomas Dymond Hockings 
(Mr. William Lansbury Parsons, of Brixham, and Messrs. 
Church, Rendell, Bird & Co., of London); Edmund Albert 
Whittaker Hodge (Mr. Henry Arthur Thew, B.A., of the firm 
of Messrs. Avison, Morton, Paxton & Co., of Liverpool) ; 
Dermot Frank William O’Connell (Mr. Arthur Farquhar 
Chilver (deceased), of the firm of Messrs. May, Chilver, May 
and Deacon, and Mr. Reginald William John Durand Deacon, 
of the firm of Messrs. May, May & Deacon, both of London) ; 
Geoffrey Bamford Roberts, LL.B., Manchester (Mr. Frank 
Roberts, of Nelson); Stanley John Rowland (Mr. Apsley 
Kenelm Peter, of the firm of Messrs. Peter, Peter & Sons, of 
Holsworthy). 

THIRD CLASS. 

Arthur Aked, M.A., LL.B. Cantab. (Mr. John Woodward 
Barlow, deceased, and Mr. Richard Maxwell Barlow, both of 
the firm of Messrs. Butcher & Barlow, of Bury); Philip 
Bracher (Mr. Frank Miskin, of the firm of Messrs. Bracher, 
Son & Miskin, of Maidstone); William John Clegg (Mr. 
Leonard Johnson Clegg, of the firm of Messrs. Clegg & Sons, of 
Sheffield); Percy Denny (Mr. Herbert Milner Dawson, of 
Bradford); James Sheffield Jones (Mr. William Herbert 
Bishop, of the firm of Messrs. Bishop & Fenton-Jones, ‘of 
London); Frederick Kenneth Radcliffe song, B.A. Cantab. 
(Mr. Shirley Worthington Woolmer, ci the firm of Messrs. 
Shoubridge, Becher & Co., of London ; George Ion Pettite 
(Mr. Alfred Edward Bromley, deceased, and Mr. Douglas 
Thornbury Garrett, both of the firm of Mes.7s. Parker, Garrett 
and Co., of London); Erskine Reginald Seton Pollock 
(Mr. John Hodge, of the firm of Messrs. John Hodge & Co., 
of Weston-super-Mare); William Vincent Rende! (Mr. John 
Gordon Archibald, of the firm of Messrs. Parker, Garrett and 
Co., of London); William Maurice Kastwood Sager (Colonel 
John Joseph Gledhill, of the firm of Messrs. Kastwoods, 
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Sutcliffes, Sager & Gledhill, of Todmorden): Maurice Holbert 
ton Shearme (Mr. George Hardy Harris, of the firm of Messrs. 
Ford, Harris & Ford, of Exeter); John Stenson (Mr. Edmund 
Brown Viney Christian, LL.B., of London); Francis George 
Sutton-Mattocks (Mr. Ralph Mac ion Id W ur l, of the firr iS 
of Messrs. Coode, Kingdon, Cotton & Ward, and Messrs. 
Bockett, Stunt & Bockett, of London); Frederick Harold 
Woolliscroft, B.A., LL.B. Cantab (Form rly a Barrister-at- 
Law). 

The Council of The Law Society ha accor lingly given a 
Class Certificate and awarded the following priz 

To Mr. Pilkington—The Clement’s Inn Prize, value about 
£42. 

To Mr. Davis—The Daniel Reardon Prize, value about £21. 

The Council have given class certificates to the candidates 
in the second and third classes. 

Thirty-six candidates gave notice for examination 


Barristers’ Benevolent Association. 


A“ LLOYD MORGAN PENSION 


The annual meeting of the Barristers’ Benevolent Association 
was held recently in the Hall of the Middle Temple. 

The report for the past year stated that in 1925 there were 
added to the roll 135 new members, and the annual sub- 
scriptions, which amounted to £2,025 4s. in 1924, wer 
increased to £2,240 Is. Donations aggregated £2,540 Os. 5d., 
and the total revenue was £6,388 2s. 9d. Financial assistance 
given in ninety-three case s totalled £5,330 9s. 2d... and 
administration expenses were £425 12s. 1lld., leaving a surplus 
of only £534 0s. 8d. The principal donor of the year was 
Judge Lloyd Morgan, K.C., already a liberal supporter of th 
association, who had contributed £1.000. In recognition 
of the gift the committer had decided to creat a Lloyd 
Morgan ’’ pension to be applied in accordance with the wishes 
of the donor, primarily to applicants who had been member 
of the South Wales Bar for five years. Another individual 
donor, the late Mr. J. F. P. Rawlinson, K.C.. whose death the 
whole profession deeply mourned, gave £105. He had for 
years given £100, and his contributions to the association 
amounted to no less than £2,177 18s. 

The report and accounts were adopted, and the committee 
of management was elected, including Messrs. H. T. Kemp, 
K.C., C. E. Dyer, K.C., A. F. C. C. Luxmoore, K.( R. H. 
Roope Reeve, K.C., J. E. Singleton, K.C., Wilfrid A. Greene, 
K.C., Rayner Goddard, K.C., C. J. W. Farwell, K.C., Gavin T. 
Simonds, K.C., H. B. Vaisey, K.C., BE. W. Hansell, W. Hussey 
Griffith, H. F. F. Greenland, H. C. Davenport, W. J. H. “Brod- 
rick, C. W. Lilley, H. E. Fulford, Albert Crew, W. N. Stable, 
and W. Everard Dickson. 

Mr. Justice Tomlin was appointed a trustee of the association 
in place of the late Mr. Rawlinson. 


Gray's Inn. 


At Gray’s Inn on the 29th ult., His Royal Highness The 
Prince Henry was called to the Bar and the Bench of the 
Society. 

The Prince was admitted a member of the Society at a 
meeting of the Benchers held in the Pension Chamber and was 
‘* gowned.”” He then entered the hall, and after the usual 
preliminaries took his place at the head of the group of students 
awaiting call to the Bar. As senior student he was conducted 
to the dais by the Under-Treasurer and was called to the Bar 
by the Treasurer (Mr. W. Clarke Hall) who, according to the 
usual formula, declared, ‘‘ I hereby call you to the Bar and do 
publish you Barrister.”’ 

His Royal Highne ss then took the place reserved for him 
at the Bench Table and the call proceedings were continued. 

Dinner followed, and at its conclusion the Treasurer proposed 
the health of the newly-called barristers. In the course of his 
speech the Treasurer mentioned that Prince Henry had himself 
desired to be called to the Bar on the ordinary call night, and 
in accordance with the usual procedure of the inn. 

Prince Henry, on rising to respond, received an ovation 
from a hall crowded in every part. His Royal Highness 
referred to the close connection between the Throne and the 
Society from the time of Queen Elizabeth, and made pleasant 
allusion to the rapidity of his progress from the status of a 
student to that of a barrister. At the conclusion of the speech, 
the newly-called barristers were introduced by the Treasurer 
to the Prince, who shook hands with each of them. 

At a later period of the evening, in the Pension Chamber, 
Prince Henry was co-opted a Bencher of the Society, being 
accorded “ a voice and vote in Pension,’’ and his precedence 
at the Bench Table being then determined under the ancient 
Orders of the Inn. 








The Benchers present in addition to the Treasurer were : 
Sir Miles Mattinson, K.C., Sir Lewis Coward, K.C., Mr. C. A. 
Russell, K.C., Mr. T. Terrell, K.C., The Right Hon. Sir Plunket 
Barton, Bart., K.C., The tight Hon. Lord Merrivale, Mr. 
Herbert F. Manisty, K.C., Mr. Edward Clayton, K.C., Mr. 
Arthur E. Gill, The Right Hon. Lord Justice Atkin, The Right 


lion. The Earl of Birkenhead, Sir Montagu Sharpe, K.C., 


The Hon. Mr. Justice Greer, His Excellency Timothy Healy, 
K.C., His Honour Judge Ivor Bowen, K.C., Sir Alexander 
Wood Renton, K.C.M.G., K.C., Mr. R. E. Dummett, Mr. W. 
Greaves-Lord, K.C., M.P., Mr. G. D. Keogh, Mr. Bernard 
Campion, K.C., Mr. J. W. Ross-Brown, K.C., Mr. James 
Whitehead, K.C., Mr. Frederick Hinde and the Chaplain 
(The Rev. W. R. Matthews, D.D.). 


Solicitors’ Benevolent Association. 

The monthly meeting of the Directors of this Association 
was held at The Law Society’s Hall, Chancery Lane, London, 
on the 12th inst.. Mr. Alan G. Gibson in the chair. The other 
Directors present were Messrs. F. E. F. Barham, E. E. Bird, 
K. R. Cook, W. F. Cunliffe, T. S. Curtis, E. F. Dent, E. F. 
Knapp-Fisher, C. G. May, M. A. Tweedie, and A. B. Urmston 
(Maidstone). Eight hundred and forty pounds was dis- 
tributed in grants of relief; twenty-five new members were 
admitted, and other general business transacted. 


United Law Clerks’ Society. 

The annual meeting of the United Law Clerks’ Society was 
held on Tuesday, 18th inst., at the Law Society’s Hall, 
Mr. A. Harrington, chairman of committee, presiding. 

The chairman presented the report, which showed, among 
other things, that sixty-six new members were admitted 
during 1925, and that benefits and grants paid amounted to 
£6,265. The meeting passed an amendment of rule increasing 
the bonus to superannuated members from £10 per annum 
to 6s. per week, making the allowance now payable to these 
members up to 20s. per week. 

In the Health Insurance section many changes are taking 
place. A large number of applications are being received 
from persons who wish to contribute voluntarily under the 
new Health and Pensions Insurance Scheme. The new 
additional benefits payable out of surplus are much appreciated. 

The outgoing committee were returned to office. 
Bournemouth and District Incorporated Law 

Society. 

At the thirty-third annual meeting of this Society held on 
lst February, which was largely attended by members, the 
difficulties arising locaily as the result of some of the provisions 
of the Settled Land Act, 1925, were particularly considered. 

Representations had been made to the Society by Local 
Bodies of the urgent need of an Amending Bill owing to the 
difficulties attaching to the transfer of property in view of 
Section 1 (i) (v) of this Act. ‘ 

A large block of property within the Borough was affected 
by the Malmesbury Compound Settlements being subject 
to a jointure rent-charge and other annuities, and sales of this 
property were entirely at a standstill and building operations 
had been suspended. 

Mr. S. T. Maynard, representing the Provincial Law Societies 
on the Council of the Law Society, was present and undertook 
to represent to The Law Society the urgency of the case, 
and a resolution was passed urging The Law Society to make 
strong representations to the Lord Chancellor to ensure early 
remedial measures. While the Bankers’ Local Association 
was communicated with for the same purpose, and also 
Sir Henry Page Croft, the Borough member. 

It is believed that these representations and those advanced 
by a deputation of local Solicitors and others introduced by 
Sir Henry Page Croft to the Lord Chancellor were largely 
instrumental in procuring the amending Bill now before 
Parliament 

Mr. J. M. B. Turner having retired from the Presidentship. 
Mr. Tilney Barton was elected President for the ensuing 
year and Messieurs A. H. Trevanion and F. E. Wiilmot, 
Vice-Presidents 

Mr. E. H. Bone announced his retirement from the Hon. 
Secretaryship and Hon. Treasureiship. after holding these 
posts for thirty-three years. General regret was expressed, 


and the meeting was adjourn: d to 28th March, for the purpose 
of choosing a successor, when Mr. A. H. Thompson was 
elected in his place. 

Earlier in the year the annual dinner of the Society was held 
at the Royal Bath Hotel. His Honour Judge Hyslop Maxwell 
and Mr. W. J. Brodrick, the Borough Recorder, were ameng 
the guests. 
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North Wales Incorporated Law 
Society. 


Chester and 


The forty-fifth annual meeting was held at the Town Hall» 
Chester, on Wednesday the 19th May, the retiring President, 
Mr. R. J. Kendrick, Wrexham, in the chair. It was reported 
that the Society now numbers 186 members. 

The *‘ John Allington Hughes” and the ‘* Sir Horatio 
Lloyd ’’ Prizes for 1925 were presented to Miss Cicely Plumb« 
Smith. who served her articles with Mr. Cecil P. Smith of 
Chester, and gained Third Class Honours at the Final Examina- 
tion of the Law Society held in November, 1925. 

The following were elected officers of the Society for the 


ensuing year :—President, Mr. W. Clarke Deakin (Northwich) ; 
Dutton 


Vice-President and Hon. Treasurer, Mr. T. Moore 
(Chester); Hon. Secretary, Mr. Henry G. Hope (Chester) ; 
Hon. Auditors, Mr. W. H. Barnes and Mr. David Hughes 


(both of Chester). The follpwing, with the officers named, are 
the Committee for the year:—Messrs. R. V. J 
(Llandudno), H. M. Moss (Northwich), W. Cullimore (Chester), 
J. P. Gamon (Chester), A. E. Whittingham (Nantwich), J. H. 
Bate (Wrexham), R. J. Kendrick (Wrexham), H. |’. Rigby 


hnson 





(Middlewich), F. Turner (Chester), and Cyril O. Jones 
(Wrexham). 
The annual dinner was held in the evening at the Grosvenor 


Hotel. under the 
Very Reverend The 
of the Chester and North 
Hugh Gamon (Barrister, Liv: 
the guests of the Society. 


presidency of Mr. W. Clarke Deakin. The 
Dean of Chester, Dr. Sprent (President 
’ Wales Medical Association), Mr. 
rpool), and Miss C. P. Smith were 





Legal News. 


Appointments. 


The Lord Chancellor has appointed Mr. LEONARD CHARLES 
THOMAS to be a Judge of County Courts, and has made the 
following arrangements in connection with the vacancy caused 
by the death of Judge Parfitt : 

His Honour Judge Batrstow to be the Judge of Clerkenwell 
County Court. 

His Honour Judge Hint KELLy to sit as additional Judge 
at Westminster, Marylebone and Clerkenwell County Courts 
and to be the Judge of Uxbridge County Court ; and 

His Honour Judge L. C. THomas to be the Judge 
County Courts on Circuit 24 (Cardiff, etc.). 


The Lords of His Majesty’s 


of the 


Treasury have appointed Mr. 


MAURICE LINFORD GwyeERr, C.B. (Solicitor and Legal Adviser 
to the Ministry of H ilth) to be Solicitor to the Treasury, 
in succession to the Hon. A. Ci Lawrence, C.B.E., deceased ; 


Mr. E. J. MAUDE to be Solicitor and Legal Adviser to the 
Ministry of Health: and Mr. G. R. HILt to be an Assistant- 
Solicitor. The appointment of Mr. Gwyer to be King’s 
in succession to Mr. A. C. Lawrence was announced i 
SOLICITORS’ JOURNAL of the 22nd inst. 

Mr. T. D. HocktnGs, Solicitor, Brixham, Devon, has been 
appointed an Assistant in the oflice of Mr. William Hudson, 
Town Clerk and Solicitor to the Watford Corporation. 


7 " 


1 THI 


Mr. ALBERT JOLLY, Solicitor, Brecon, has been appointed 
Clerk of the Peace and Clerk to the Breconshire County Council 
in succession to the late Mr. Henry F. W. Uarrics. Mr. Jolly 
was admitted in 1907. 

Mr. A. V. RrpGway, Solicitor, Assistant Town Clerk, Eccles, 
has been appointed Town Clerk of that borough, in succession 
to the late Mr. E. Parker. Mr. Ridgway was admitted in 1920. 


Wills and Bequests. 


The Hon. Alfred Clive Lawrence, of Middleton House, 
Middleton Cheney, near Banbury, Oxon, King’s Proctor and 
Solicitor to the Treasury, eldest son and heir of Baron 
Trevethin, Lord Chief Justice, died on 18th March, 
aged 59, leaving property of the gross value of £4,522. 

Mr. William Jefferies, solicitor, of Redland-road, 
Bristol, left estate of the gross value of £11,149. 

Mr. Edwin Parkes, solicitor, of Victoria-crescent, Eccles, 
Lancs., Town Clerk of Eecles for over twenty years, left estate 
of the gross value of £4,260. ; 

Mr. Edward Montague Earle Welby, eighty-nine. of Yew 
Lodge, High-street, Spalding, Lincoln, for over forty years 
Stipendiary Magistrate for Sheffield, fourth son of the late 
late Sir Glynne Harle Welby-Gregory. Bart., left unsettled 
personal estate of the net value of £31,840, 


] + 
lave 


Redland, 


Ingoldby, solicitor (79), of Church 
f Wilson, Bell, Ingoldby and Son, 
gross value of £5,601. 


Mr. Frederick John 
Precincts, Louth, Lincs., 


solicitors, left estate of the 


Mr. James Wilkie, J.P., 
Kirriemuir, Forfarshire, left person 
of the gross value of £48,720 


solicitor (78), of Appin House, 
al estate in Great Britain, 


THE LAW COURTS AND THE STRIKE. 

At the conclusion of the busin of the. Easter Sittings in 
the King’s Bench Divisional C« on the 21st inst., the Lord 
Chief Justice paid a tribute to the work of the staff of the Law 
Courts during the general strike. 

His lordship said: It may be of interest to note that while at 


ere were 773 cases of various 
rs Bench Division, notwith 
Appeal and of 


es have been disposed of 


the beginning of th 
kinds standing for triali 
standing the claims of 
circuit, no fewer than 480 of th 
during the past five weeks. That result has been rendered 
possible only by the stedfastness of the public and all the 
officers and officials connected with these courts during the re- 
cent period of difficulty. When that difficulty appeared to be 
imminent, His Majesty’s judges decided that the work of these 
courts should proceed as usual. All clerks and assox sin the 
various offices and departments who could by any possibility 
be spared were allowed to go and serve as special constables, 
and in other capacities. The work of the courts was carried 
on by the officials and the staff generally, messengers, ushers, 
judges’ clerks, head clerks, the chief associate, and the clerks 
and associates attached to all the various offices and depart- 
ments of the Royal Courts of Justice. In many cases, as in 
the case of many jurors, that work involved considerable 
hardship, not least in the case of the typists attached to the 
scriveners’ department. It goes without saying that none of 
those persons desires any thanks, and indeed it would be an 
impertinence to offer them thanks. All the officers and all 
the officials of these courts desired only to be of service and 
to discharge their duty. They discharged their duty in the 
way that might be expected, that is to say, they discharged 
it splendidly. 





f Criminal 





LIBELS ON A SOLICITOR. 


PLEA OF JUSTIFICATION. 
At the Central Criminal Court recently, before the 
Recorder (Sir Ernest Wild, K.C.), the trial was concluded of 
Kathleen Frances Mervin More, on bail, on the charge of 


Ambrose 
** Not 


libels concerning Mr. Harry 
defendant pleaded 


publishing defamatory 
P} solicitor. The 


Philip Hatten, 
Guilty,’’ and also pleaded justification. She conducted her 
own defence. 

The jury found the defendant Guilty, but with a strong 
recommendation to mercy The Foreman said: ‘‘ We are 


of opinion that defendant had grounds for believing that she 


had been treated with undue harshness as the mortgage was 
called in upon very short notice. We regret that the terms 
of the supplementary agreement concerning payment by 


instalments were not such as Mr. Hatten’s client was prepared 
to agree to.”’ 

The Recorder said that, in spite of what she said, and in 
spite of Mr. Hatten’s refusal to join in the jury’s recom- 
mendation, he should take a merciful view of the case. Whether 


she was sorry or not, the defendant would have to stop this. 
He did not see that it would do any good to send her to 
prison, particularly as he agreed that she had been very 


hardly used—though not by Mr. Hatten. 

I consider that Mr. Hatten’s conduct all through has been 
everything that an upright professional man’s should be. 
There is no aspersion on his character at all. He really 
had no option but to bring you (the defendant) into the dock 
in order that he might vindicate his untarnished character,” 
said the Recorder. He bound the defendant over in her own 
recognizances in £100 for twelve months to keep the peace, 
particularly towards Mr. Hatten, and she was discharged. 


SUMMONS WITHDRAWAL HELD UP. 


secause three motorists had served as special constables, 
the police, at Hichegat on Wednesday of last week, asked 
leave to withdraw summonses against them. 

The Chairman of the local Bench, Mr. J. C. Barfield, J.P. 


(a solicitor), remarked: I cannot understand why such an 


application should be made in respect of anything that 
happened before the strike. I cannot see why subsequent 
service should whitewash an offenc Perhaps the Com- 
missioner may like to suggest the action to be taken in cases 


of ‘‘ specials ’’ who have already been fined. 
The cases were adjourned for a written explanation by the 
Commissioner of Police. 





THE SOLICITORS’ JOURN 


AL & WEEKLY REPORTER. 


May 29, 1926 








ASSIZES. 
been fixed for holding 


SUMMER 
» following days and places have 

the ~~ r Assizes : 
North-Eastern Circuit (Mr. 
Wright )—19th June, at Durham : 
3rd July, at York; Sth July, at 
The days and places fixed for the Oxford, 
Fastern, Midland, North Wales and Chester 
Circuits, appeared in our issue of the 22nd inst. 


Justice Finlay and Mr. Justice 
26th June, at Newcastle ; 
Leeds. 

Western, South- 
and Northern 


TRIBUNAL. 
Anglo-Turkish 
constituted at 


ARBITRAL 
that the 


TURKISH MIXED 
Trade announced 
Tribunal was formally 
19th April, 1926. 

dure adopted by the 
heen received and a copy is available 
Commercial Relations and Treaties Department, 
Trad ey (ireat George street. London. S.W.1. 

In accordance with Article 70 of the Treaty 
claims based on Articles 65, 66 and 69 of the 
have been lodged with the Mixed Arbitral Tribunal within 
twelve months of the coming into force of the Treaty. That 
period has now expired, but it is understood that arrange- 
ments are being made whereby any claimant having failed to 
lodge his claim in due time may now make a special application 
under Art. 95 (3) for late admission of his claim. 

Claims based on other Articles of the Treaty of Lausanne 
should be forwarded to the Tribunal within six months from 
the date of its formal constitution, i.c., prior to 19th October, 
1926. 

All communicath 

the Secretary, Anglo 

» HLM onsul-General, C 


ANGLO 
The Board of 
Mixed Arbitral 
Const intinople on the 
The Rules of Proce Tribunal have now 
for perusal in the 
Board of 


of Lausanne, 
Treaty should 


addressed 


spect of claims should be 
Tribunal, 


Turkish Mixed Arbitral 
mstantinople 


ms ih re 


THE REGISTRATION OF NURSING HOMES. 

Dr. F. N. K. Menzies (Medical Officer of the London County 
Council) on Wednesday in last week gave evidence be fore 
the Select Committee of the House of Commons (presided over 
by Sir Cyril Cobb) which has been appointed to inquire into 
the registration of nursing homes. The Chairman asked why, 
under the L.C.C. scheme of 1916, nursing homes, under 
medical control, were exempt from inspection. 

Dr. Menzies said that he believed it was owing to the strong 
brought to bear on the Council and on Parliament 
by the medical profession. Lying-in homes were inspected 
by women inspectors, who were responsible in London for the 
sdministration of the Midwives Act. He was in favour of the 
registration of nursing homes as from lying-in homes. 
Generally speaking, people who had nursing homes were in 
favour of registration. Those persons conducting homes 
which they knew would not be approved had mostly moved 
out of London into other areas 

Dr. Haslam (member of th: Committee), inquired what 
Dr. Menzies would do in a cave where there was a single 
patient and where the home did not differ very much from an 
ordinary boarding-house. The witness replied that the house 
should be registered, but the extent to which it should be 
inspected was a question for the registering authority. 

Answering the Chairman, Dr. Menzies said there had been 
a few cases of the closing of lying-in homes. Among the 
causes for closing had been trafficking in infants born in the 
home, the bad characters of women there, structural defects, 
and the neglect of newly-born infants. The inquiry was 
adjourned till 8th June 


pressure 


part 
! 





Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
Date EMEROKNOY APPRAL COURT Mr. JUSTICE Mr 
ROTA No. 1 EVE 
M'nd'y May 31 Mr. Jolly Mr. Bloxam Mr. Hioxam 
Tues. June l More Hicks Beach Hicks Beach 
Wednesday 2 Syn Jolly Hloxam 
Thursday 3 More Hicks Beach 
Friday 4 Bloxam Synge Bloxam 
Saturday , Hicks Beach Ritchie Hicks Beach Bloxam 
Date Mr. JusTics Mr. JUSTICE Mr. Justice Mr. Justice 
ASTBURY LAWRENCE RUSSELL TOMLIN 
Kitchie Mr. Synge Mr Jolly More 
Synge Ritchie co Jolly 
Ritchie Synge More 
Synge Ritehie Jolly 
Ritchie Synge ( More 
Synge Ritchie I Jolly 


JUSTICE 
ROMER 

Mr. Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 


Ritchie 


M'nd'y May 31 Mr 
Tues. June l 
Wednesday 
Thursday 

Friday 

Saturday 


It la very essential that al! Policy Holders should 
have a detailed valuation of their effe Property is generally very inadequately 
inaured, an Vi in case of loss ins whee accordingly. DEBENHAM 8TORR & SONS 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel values 
aad anctionsers (established over 100 years), have a staff of expert Valuers, aad wil 
be clad to adviee those desiring valuations for aay purpose. Jewels, plate, furs, 
furniture, works of art, beie-4-beac « speciality 


VAL GATIONS FOR INSURANCE 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement. 
Thursday, 10th June 1926. 





Mippus | 
Price 
26th May) 


INTEREST 
REDEMP- 
YrRup. PION. 


4 


English Government Securities. 
Consols 24% oe ee ee 
War Loan 5% 1929. OF se 
War Loan 44% 1925-47 
War Loan 4% (Tax free) 1929- 47 
War Loan 34% ist March 1928 
Funding 4% Loan 1960-90 ee 
Victory 4% Bonds (available for Estate 

Duty at par) Average life 35 years .. 
Conversion 44% Loan 1940-44 .. ° 
Conversion 34% Loan 1961 
Local Loans 3% Stock 1921 or after 
Bank Stock ee ee ee 
India 44% 1950-55 
India 34% ‘ 

India 3% os 
Sudan 44% 1939-73 
Sudan 4% 1974 .. 
Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 19 years) 


Colonial Securities. 
Canada 3%, 1938 
Cape of Good Hope 4% 
Cape of Good Hope 34% 
Commonwealth of Australia 5% 
Gold Coast 44% 1956 
Jamaica 44% 1941-71 
Natal 4% 1937 .. ee es 
New South Wales 44% 1935-45 
New South Wales 5% 1945-65.. 
New Zealand 44% 1945 
New Zealand 4% 1929 .. 
Queensland 3$% 1945 
South Africa 4% 1943-63 
8. Australia 3}% 1926-36 
Tasmania 33% 1920-40... 
Victoria 4% 1940-60 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 or 
atoptionofCorpn. .. . 

Bristol 34% 

Cardiff 34% 

Croydon 3% 1940-60 

Glasgow 24% 1925-40 

Hull 34% 1925-55 : 

Liverpool 34% on or after 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. 

Ldn. Cty. 3% Con. Stk. ‘after 1920 at 
option of Corpn. ° 

Manchester 3% on or after 1941 

Metropolitan Water Board 3% 
1963-2003 ee 

Metropolitan Water Board 3% 
1934-2003 ° oe 

Middlesex C.C. 34% | 927-47 

Newcastle 34% irredeemable 

Nottingham oo irredeemable .. 

Plymouth 3% 1920-60 


English Railway Prior a 
Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 5% tent Charge 
Gt. Western Rly. 5%, Preference ‘ 
L. North Eastern Rly. 4% Debenture . . 
L. North Eastern Riy. 4% Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed .. 
L. Mid. & Scot. Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5%, Preference 
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